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IPREFACE. 



The law of desceots, being, as it were, the 
very main-stem from which all the various 
branches of the deeply interesting and important 
learning relative to real property proceed, hs» 
been treated on, either expressly or collaterally, 
by numerous authors. In the most distinguished 
places among such of these as have been credited 
with having more particularly contributed to the 
illustration of the subject, stand Lord Hale and 
Mr. Justice Blackstone. The treatise^ however, 
of the latter writer, from his having blended up 
with his own learned disquisitions every thing 
that appeared valuable in the enquiries of Lord 
Hale, or of any other of his predecessors, is the 
most highly esteemed. As for the system which 
is contained therein, and which for the most 
part is the same with that adopted by Lord Hale 
and other authors^ the whole body of the profes- 
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sion has for ages acquiesced in and approved of 
it, as being correct in doctrine and sound in 
principle. 

Under such circumstances, it will be expected 
that I should state the principal objectionable 
points, which rendered me so dissatisfied with the 
views of the illustrious commentator, as to occasion 
me to undertake a fresh investigation of this branch 
of the law ; and such a statement is the more 
immediately demanded, as the title page of my 
book has already intimated to the reader the in- 
troduction of alterations and novelties to no 
inconsiderable extent. 

In the first place, then, I could not reconcile 
myself to those opinions, that in the case of a 
newly purchased estate the succession of the 
brethren of the whole blood, and the exclusion 
of the father and other linea! ascendants and of 
the brethren of the half-blood, depend upon the 
law's adopting the supposition, that this newly 
purchased estate has descended in the purchaser's 
femily from a period of indefinite antiquity. I 
could not but consider it as highly derogatory to 



the digitity of the law, to imfHite to it as a grouad 
of conduct a suppositioa notoriously contrary to 
feet. 1 could not believe that the law wap capa- 
ble of thus abandoning the truth, for the saH^ of 
embradng, not ooerely a fiction, but a^ absolute 
felsehood. i could not help thinking, that, in- 
stead of voluntarily resorting to au error, a& it 
were, for the purpose c^ misleading itself, the 
law would rather bold fast that which it knew, 
and shape its course according to its know- 
ledge. 

In the second place, I was unable to accede 
to the arguments advanced for the exclusion of 
these relatives even in the case of a known* an- 
cestral estate. Btackslooe himself has, I conceive, 
said enough to prove that he has not arrived at 
a successful development of the one point ; aod 
his method of accounting for the other has been 
shewn by Mr. Professor Christian to be far less 
satisfactory than it is ingenious. As for the rea- 
sons which Mr. Profiessor Christian ba^ sug- 
gested, I could not find in them motives suf- 
ficiently general and strong to occasion the law 

b 2 
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SO uniformly and so peremptorily to insist on 
these peculiar exceptions. 

In the third place, I could not bring myself 
to place a full reliance on a system, in which cre- 
dence is implicitly given to such a maxim as Cestui 
que doit inheriter al pere, doit inheriter al fits; 
a rule which, in half the number of instances 
where it might be expected to hold, is positively 
rejected and falsified by the law. The decided 
aversion which the law always manifests towards 
this maxim, in cases where the half-blood is con- 
cerned, appeared to me a strong indication, that, 
on strict examination, this doctrine would be 
found to have no merits whatever, on which it 
might longer presume to rank as a principle. 

But I am upon tender ground, and every 
step must be felt with caution. The axiom, the 
validity of which I have ventured to call in ques- 
tion, is of very ancient standing, has been re- 
ferred to as authority mt various periods, by law- 
yers of the fii*stieminence, ^nd tro less than four 
centuries ago was cited by the whole court, as an 
important corroborative rule. Thus 1 am in the 
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sitaatioD of one that accuses an old favourite, 
whose services have long been approved, and 
whom general consent has allowed to be deserv- 
ing of the confidence reposed in him. In the 
management of such an afiair, every word must 
be guarded, and especial care must be taken that 
there may not arise the least misapprehension 
on the part of those to whom the charge is 
directed. Let it be observed, then, that I do not 
urge this maxim^s not holding in the case of the 
half-blood as an objection ; but that I only say, 
that this failure was sufficient to excite a sus- 
picion, and to suggest the propriety of an ex- 
amination. 

This, indeed, is not the proper time for the 
discussion of the subject; yet, as it might be 
prejudicial to me to leave the learned reader, in 
the interval, to form any vague notions of the ex- 
tent to which I would cast discredit on this 
axiom, I will forthwith endeavour to give him 
some definite idea of the matter, by means of a 
familiar parallel. Analogous, then, to this maxim, 
as it appears to me, is the common weather adage 



4>f our dhfldliood, "^ « suttshiny shower oefer 
littrts half on hour.'^ Now, however iaithluHy tWs 
Mtlte proterb may have served us in our jprc^nbs- 
iiidatioDS during our thoughtless years^ dtill had 
'^ no intrinsic merits lieyond those of sm crbserva- 
*tion correct or erroneous according to the bear- 
ifig of certain prime circumstances, iindeed, no 
'Sooner liad kiie light of reasciA dawtied fn upou 
our mhids, and discovered to Hs that the event 
rimnt always be regulated 'by the relativif^ dispo- 
sitions of the sun, the wind, and the cloud, liiali 
the rule of our infancy was discarded as afeso- 
hrtdy worthless. 

In the fourth place, when I reflected dn those 
two remslrks, offered as icrnitaining points of fun- 
damental eonsideration in the dotitriwe of col- 
lateral inheritances, the cme by Lofd Bale, via, 
^* that though the law 'excludes the Ifether from 
inheriting, yet it substitutes and dirtets the de- 
scent, as it should have <'b^en had (he father 
inherited ;^' and life oiber by Bladhsleine, vie. 
^< thiat ihe linesil eaoeestors, though inoapsAiIe 
themselves of succeeding to the estate, are y^ the 



common stocks from whicb the n^^Kt ^^f;f^ffiSQr 
must Jipriog. And therefore in the Jewisfh lii>v, 
which in this respect entirely corresponds with 
ours, the father or other lineal ancestor is himse\f 
s^d to be the heir, though long sinc^ dead, ^ 
being represented by the person of his issue.; 
who are held to succeed, not in their own rights 
as brethren, uncles, Sec. but in right of represen- 
tation, as ofl&pring of the &ther, grandfa^r, &c. 
of the deceased ;*^— when I reflected on thesve two 
remarks, I felt assured that there was involved 
in them si¥^h an absurdity, a9 no thinking man, 
with his thoughts about him, could for a moment 
tolerate. 

Neither is this monstrous inconsistency at all 
jpalliated by thereference to the Jewish law^ There 
i;9a onurked differencein the two cases ; in that law 
the father could inherit jjmnediately to .the son, 
vwhile in ours such a succe^ion is impossible. 

And here I would e^^press my aversion to the 

instamung of extraneoius ^correspondencies of this 

' nature in general. Our law of inheritance is 
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iicithferatoose»ift8t of iooi'dinate enactments, rc- 
qtiiring conntenaiice amd recommendation from 
the legal prabtice of other nations ; nor a motley 
cento of decisions which have been picked out 
ffotn the various constitutions of foreign juris- 
prudence, and patched up together into one in- 
congruous code. No — Our law of inheritance 
fe, in the truest sense of the word, a system — ^a 
collection of ordinances, which stand together in 
strict conformity, and in the construction of 
which the highest regard has been paid to unity, 
both of purpose and of principle. Our law of 
inheritance exhibits the tioble and successful 
efforts and resolves of the human mind, involved 
in the intricacies of a truly labyrinthal subject, 
-and casting about its steps with a consummate 
prudjsnce to the clearance of every perplexity. 
Oilr law has taken up the question, ^^ what is to 
be the tine of succession, on supposition that to 
Ihe eldest male branch of a blood there be allowed 
a precefknce before any other branch whatever ;" 
and after having closely pursued the considera- 
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tion through passages of the most difficult rea- 
soning, has arrived at our doctrine of descents- 
such a solution indeed of the problem, as^ in the 
point of worth and extent of application, is com- 
parable only to some grand general analytical 
Aeorem. Thus, in reference to the dark un- 
lettered period of its establishment, our law of 
inheritance may be termed a monument of light 
and learning ; that true sort of learning, which 
consists in the discoveries and conclusions of 
cool^ careful, subdued, penetrating judgment, 
and which deserves to be honoured ittelf with 
the name Learning, xar cfox^y/ even as it has, from 
its being their very body and material, appro- 
priated and secured to Mathesis and Science, the 
sovereign dignity of their own peculiar exalted 
appellations. Our law of inheritance is, I say, a 
proud monument, bearing in favour of the calum- 
niated barbarian a record of unanswerable evi- 
dence, that however deficient he might be in the 
refinements and cultivated taste of Greece and 
Rome, he still had and exercised his own strong. 
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bold, aothrinking powers of m9n\j intellect*. 
Birf let tbi9 panegyric here conclude. It has in-p 
deed already been carried to too great a length 
for me to break off, without the addition of a few 
defensive observations* The natural tenour of 
my sutyect obliged me to enter into the precede 
ing eulogy; but if I have prolonged it farther 
than the puipose in hand absolutely demanded. 



* It IB neither aeoeifiaiy noir Felevant^ to enter into any 
enquiiy, to what nation the honour of framing our laws of 
succession may belong. 1 must, however, decidedly express 
my dissent from that prevalent opinion, that our law is 
made up of feudal regulations modified and improved. My 
^ui^ts are, that it is either a perfect, pure, and masterly 
wffdcimeti df sthe feudal oonstitation, or else thatit is in no way 
whatevar connected therewith. I will just obsersRe, too, Alt 
our law of inheritance is so entirely of a piece with itself, that 
I cannot suppose its formation and perfection to have been 
progressive, but am compelled to believe that it proceeded 
from the heads of the profpund thinkers that conceived it, even 
as df oM Wisdom herself in person arose from Ihe head of die 
•heathen deity— %«ll eesnplete and mature. 
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the bcottrion has been, that 1 lx>til<il not Msisl: the 
dtefeire of at length gi^iftg eotae i»bare of the diie 
mefeil of praiae to an bll-^^adiDirable institutiM., 
wbrch Ins been treated with terms of the oio&rt 
severe and unmerhed t^pprobriun, and for which 
there never yet has been advanced dmy better de- 
ftkKe than h few fdse^ imaditiftssible esiLcasea. 

A century ago there wem numbers who were 
iready to iaviah eh^iy epithet i>f greatness <aiid 
beawty on Ibe anovoothness, cfaasteness, just pr<v- 
pertion^ -wtud piHaored elegance *Qf Grecian archi*- 
teotore ; w4iile, in the ex<3eteive purity of their 
ickssical <taste^ they could not appreciate the sdi*- 
ence nor discover tbe igraffiAeur And sublimity of 
the irtiegiQlar and f tetted Gothic ; but designated 
it as a style low, mean, and barbarous, — beoause^ 
foreobdi^ it was Gothic. Just so-^tbe same spiriA 
appears tto have pirevaiied in, and' imflueBoed 
ijinaily ^ those who b»ve contemplated the febric 
oft>cir>)aw: it has appeared to dsem of dendal 
lar Gothic compoaitioii^^it has displeased them 
wvth certain aeemtngiy -stvairge and disfiguriag 
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inequalities and disproportions: accordingly it 
has been disparaged and reviled ; while, on the 
other hand, the Roman law has been extolled as 
a harmonious and perfect structure/ and even 
recommended as a proper model for the re- 
fashioning of ours. It may, however, be alleged 
in excuse of those who have thus spoken in defa- 
mation of our institution, that they were not 
aware that the constitution of the Roman and 
that of our law required to be viewed, as it were, 
from points of sight totally different — that the 
former must be referred to the consideration of 
the soft feelings and the heart ; the latter to that 
of stern reason and the head. 

But lest the reader should imagine that he 
can perceive an air of self-commendation in the 
preceding encomium, or in any future one I may 
pass on the same subject, let me once for all re- 
quest him to bear in mind, that all the merit 
which I can, even under the most fortunate event, 
aspire to, must be of the same character with that 
lola person, who, chiefly by throwing light upon 
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it, may have restored to its primitive consequence 
some grand chef d^oeuvre, that has bung for ages, 
like a piece of lumber, in the dark corner of 
some gallery. My pretensions, whatever they 
may be, can never bear a higher consideration 
towards those of the consummate politicians who 
framed our law, than the act of humble service 
of the lowly individual who* preserved the pic- 
ture, does towards the creative and operative 
talent of the great master who designed and exe- 
cuted. 

But if there should be any who would at all 
events find fault with me, on the ground that the 
foregoing eulogy is anticipated, I would offer my 
excuse by pursuing the above allusion somewhat 
farther. If, on the recovery of such a proud 
achievement of the pencil, its owner should be 
desirous of drawing towards it the attention 
of connoisseurs, and of those more especially 
who may have surveyed it, when in the back- 
ground and the twilight, with indifference oi* 
disgust ; surely the most proper method he could 
take for attaining his end would be to publish 



XVni PRfiPACB. 

beforebaDd such a fair account of the excel- 
leiicies of the performance, as might awaken and 
interest the world's curiosity. 

But again to the matter of my preface. The 
principal of those points of doctrine, whose ex- 
ceptionable appearance compelled me to refuse 
my assent to them, have already been enumerated 
and explained. An opportunity is therefore now 
afforded for me to present the reader with a con- 
cise list of the most interesting and important 
novelties contained in this volume. Let me mea- 
tion the following. The reAitation of the doc* 
trine of representation. The true reason for the 
exclusion of the father and other lineal ascendants, 
and of the half-blood, from the inheritance of fee- 
simj^e estates, whether newly purchased or ances- 
tral. The exhibition of the proper nature and 
operation of seizin. The introduction of the 
novel doctrine of bloods. The statement of the 
real reason, why two such sons of an alien, as are 
natural-born subjects, may inherit to each other. 
The discussion of the Ailes and Besailes contro- 
versy. A new and complete theory of descents 
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among the collaterals of female blood. I'he proof 
of some important unsuspected facts in the de- 
scent of estates-tail, and controversion of some 
common tenets relative to the descent of the same. 
The proof that the estate termed quasi-entailisan 
absolute entail. The ascertainment and proof of 
the nature of the title bv which Maude, in the 
case of Mandeville, succeeded. 

There are also comprised many other curious 
and momentous matters ; but these I must omit to 
particularize here, since it could not but prejudice 
me in the opinion of the lawyer who is as yet un- 
acquainted with my method of treating the sub- 
ject. 

One of these articles, however, requires an 
especial preliminary notice. Apprehensive lest 
1 have already said more than enough to draw 
down upon me the charge of temerity or pre- 
sumption, I feel some awkwardness in breaking 
this matter to the learned lawyer. It is however 
needful that the afiair be opened to him. I here 
then earnestly solicit him, that if in the course of 
the succeeding pages he should meet with an at- 
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tempt to invalidate that long-established prin- 
ciple, ' non jus sed seizina facit stipitem/ under- 
stood in the sense commonly attached to it, 
namely, in the words of Mr. Justice Blackstone, 
*^ that no person can be such an ancestor as that 
an inheritance of lands can be derived from him, 
unless he hath had actual seizin of such lands,'^ 
he will not straitway rush upon me and overwhelm 
me with those crushing weights of authority in 
favour of the maxim. I may in fact at once ap- 
prise him with regard both to my observations on 
this point, and to the whole matter of my work, 
that if he would give my tenets and arguments a 
careful aind fair consideration, he must previously; 
divest his mind of the tendencies of acquired in- 
formation : or, to state more explicitly how &r 
the exigencies of what I have to offer will require 
such a reader to extend his good nature and im- 
partiality, I will resort to the forms of military 
phrase. A battle is to be fought, and the under- 
standing of the reader is to be the scene of the 
conflict One of the contending parties — the 
doctrines in which the learned reader has been 
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iuitiated is already collected and firmly posted, 
while the bodies of opinion which are to take the 
opposite ground, have yet to enter the field, and 
are so circumstanced that they must enter it 
under all the disadvantages of marching order-^by 
divisions and detachments. Now I beg the reader 
to put on the temper of a general who would 
witness a fair trial of prowess between two con- 
tending armies, and not to suffer the mass of bis 
preconceived notions and bodied learning to bear 
down on my weak van-guard as it advances to its 
station. Let the reader assume such a temper — 
aiid if, in the bringing up of my forces, any post of 
bis, too prominent for their free passage, should 
be attacked, let him not busy himself to defend ; 
but rather let him, withdraw the impediment, 
and suspend all hostile retaliation till the full 
explication of my line shall be completed, or, at 
least, till my main body (Text as far as the 76th 
page, and Notes A, B, C,) dhall have taken its 
position. Let the reader exten^ to me such for- 
bearance, and for so long ; and then he may put 

it to the test, whether bis veteran prindples, sup- 

•• • 
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ported with all the force of strong prepossessions, 
will be able to recover the ground which lias 
been conceded, and to repel and dislodge the 
opposing tenets. 

I have now, in the language of metaphor, so 
fully and precisely expressed in what manner I 
would have the examination of my work con- 
ducted, that I have nothing more to add on that 
subject, except it be a word or two on a matter, 
wherein the reader's own sound judgment would 
most probably direct him aright without any in- 
timation from me. He will himself perceive, 
that if the right principles of the law are objects 
which should be looked for in the far-off dis- 
tances of antiquity more especially — ^if such old 
facts of immemorial standing as the exclusion of 
the father and other lineal ascendants, and of the 
balf-blood, as the well-known effect of the pos- 
sessio fratris, &c. &c. are the truest land-marks 
of the law ; and if the system which I advocate 
be the only one,compatible with the existence of 
these venerable decisions of the lost ages, that 
then there can be no arguing to liie incorrectness 
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of that system, from the irreconcilability of any 
whatever points, whose origin and establishment 
are ascertainably referable to some later period. 
If any such discrepances should appear, the in- 
ference, as the reader will perceive, must rather 
^o to impugn the real legality of the points in 
question. 

In the next place I come to speak of the ar- 
rangement and execution of my work . As, at 
first, it was only in the intervals of disengage- 
ment from other occupations, that I concerned 
myself with the preparation of the present volume, 
a considerable time has elapsed since my first 
taking it in hand. During this period I have 
bestowed much patient reflection on my subject, 
while, in consequence^i my views have been be- 
coming more and more comprehensivCi and the 
.▼isiUe extent of the bearing of the principles on 
which I bad originally insisted, has kept continu^^ 
ally widening. This circumstance hail from time 
to time occasioned numerous alterations and sub- 

V 

^titutions to be made, in siM^h parts of my manu- 
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script as were already drawn uiJ, till at lengtU, 
perhaps, such a generalization of the matter has 
been produced, as renders the arrangement 1 have 
chosen far less suitable than it was when fiV-st 
adopted. Perhaps, then, the reader will think 

« 

that 3ome remarks inserted in the text, would 
have found a more proper place in the notes; 
and, vice versa, that much matter which has 
l^een thrown into the notes*, was, from its great 
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• The long excursions which bear the name of notes; cott- 
Uiih argumentative and doctrinal.matter of no lessimportaiMSe 
than die text itself. Some more dignified appellation mighft^ 
perhaps^ suitably have been given to these discussions. It is 
however from their contents^ and not from their title^ that the 
profession will estimate them. I was originally induced to this 
arrangement from a desire of avoiding too long digressions in 
the body of the. work. I am aware that I may hereupon be 
chargeable with defect .of method. There are considerations^ 
however, which render me easy on this score. In the sub- 
ject which I have undertaken^ there has lain^ or lies^ a real 
dignus vindice nodus. If I have not succeeded in unraveling 
it; the most perfect order and r^ularity of procedure would 
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importance, entitled to appear in the text. On 
the latter point I will just say, that I have en- 
deavoured to obviate any inconvenience that 
might arise to the student by expressly directing? 

• * ^ - ■ * 

him to every note which contains any essential 

« 

information. 1 have sometimes taken different 
views of the same subject, but such redundancy 
will surely be no disadvantage to the student. 
If it should be thought that the charge of needless 
explicitness or repetition lies against me, I will 
plead in my excuse that it becomes every autbor, 
who may propose a new theory, to take care that 
theisevera) principles he advances. be/ bo):b.^i^l|y 
comprehended and duly borne in recollection. 
And if it should seem that i am sometimes en-* 
gaged in the discussion of trifling immaterial 



hf vc be^, :^,seless and lost ; but. if, on tlie contrary, 1 have 
80 succeeded, the kindest, and moreover not the least com* 
petent judges, will in great part attribute the want of straight- 
forward -readiness in theprocess of disentanglement to the 
¥ery tightness and intricacy with which the knot was in- 
volved. 
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points, such disquisitions will, I flatter myself, 
present their own apology in the sequel, by 
conducing to some important end. indeed, 
with regard to such parts of my work, 1 hope that 
I may quote those ever-memorable words of the 
critic Clarke. " Levia quidem haec, el pafvi 
fort^, si perse spectentur momenti. Sed ex 'de- 
mentis constant, ex principiis oriuntur omnia: 
et ex judicii consuetudine in rebus miiiutis 
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adhibitS; pendet saapissime etiam in makimis, 
vera atque accnrata scientia.^^ 

But I am fearful lest the desire I have felt of 
communicating to the reader such preliminary 
matter, and, as it were, of cultivating with him 
beforehand snch an acquaintance as might re- 
move his prejudices, and incline him to proceed 
to the examination of my work with a feeling of 
good-will, may have led me into a wearisome pro- 
lixity. lam happy, then, in being able to in- 
form any who may be experiencing tediousness 
from this source, that I have nothing .more to 
premise, with which I could wish them to be 
detained from immediate entry on the body of 
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thfe work. Ad4 this indeed would therefore bcv 

'■•"»•' ' . • - * . If . , . . . 

the natural and proper place for the terminatioo'v 
of al| prefatory obfiervatioos, but that it ma}^ yet^ 
be requiaite tp touch upon one particular cireuait* 
stance attending .this publication, as well as up^n 
some ordinary subiects. 

, I allyde, in the first instance, to the price of thi^ 
Tolume. I know there are some who estimate 
tl^e value of s^ book from the quantity of lett6r-pres» 
and paper contained in it. By such the chai^fe 
for this work cannot but be reckoned highlyi 
immoderate. But there is also a coosiderate and 
discerning community, who make not the poo-r 
derable bulk but the intellectual and sfilentifio 
ngyerits of a work, thie standard of theic valuation ; 
and who are even disposed, in eases of moce than 
coaunon research, to give an author a still ftirther 
and extra allowance-r-aqiple, indeed, when he 
has had to toil through and ransack the-volumes 
of public literature; but more especially ampler 
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when he has bad to follow^ up the investigation 
through the abstruse, undeciphered tablets of the 
human understanding. There are many, I say. 
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who knoi^ how to appreciate tiiat. expenditure of 
time and mental exertion^ which cairpot agp^^r 
in the pages of a writer, but is totally dunk iar^ 
turn for the self-congratulatory eoptMh- Tbprq,^ii5 
some, too, who can calculate the amot^fjt rof 
another labour, which, even aft^r t^ e^Q^f^ 
tion of the leading theoretical idea from fliec^R^c^ 
prominent facts, is yet to be »lently f\^iey^^. :|1 
mean the labour employed on the veirf^cqitiqnipf 
that leading idea, in carrying it out into upij^/^f^I 
practical application, by explaining amiy.^n^ x^- 
moving the perverse and staggeriiig oppp^itjq^^f 
particular existences. This, indeed, is, a woFk qf 
no ordinary difficulty. It may be loilsomef.tO 
search for, and hard to find, the secret inlet tp»t^e 
knowledge of an unknown science — but the very 
hie labor, the hoc opus, lies beyond the entraa^ee 
— ^in the thorough exploration of the inter^r 
regions — in the overcoming of the obstacles that 
there present themselves, and in the attainment 
of that great final consummation — the clearing of 
a passage out again. Now, though the mode of 
exposition adopted in this volume may appear to 



tMrvgy t^'eVertbd^,' l^t'ttle be yroWed'tb dajr,"h^^ 
'tb^tlMdtoubh uh^n atid' Silent exertibh, (ii^tit 
-^gttg^g %siYf 'fVdti) the? tiaHous pdiilts'o^'^tn. 
D^lt^tiii^tHiivfiribh from time to lim^ occiit't^ in 
kbeiftttfst^tftibh'b^ttiy sobject. I tiopte, th'^f^lbf^, 
»fhHt»'lf ttiy^fefltortsbave been attended with a 
'VSltt&bW rfenlt; the remunefatidn I ask Wllliiot 
bfe ^^lisltf erfed too'gyeat. Bui I would arrest the 
^fertkllfetisrefeider before he catch up the inference, 
Uhatiti tntilcing i^uch a demand befdre the publib 
'Hasrgfteh'its'awkrd', I am arrogating and antici- 
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|)ttting tfti mferits of my work. On a more dis- 
critoiiiat?^^ view he will perceive, that whatever 
sutti it is fkir for the public to give for A" work of 
this speculative descripti6n in the case of success, 
that is precisely the sum which, in the uncertain^ 
of failure or success, the author ought ih jiistice 
to himself to ask. A publication like this ciannol, 
from its very nature, admit any medium in' its 



q)erit£| j it miwt ^U 1^ either abiifolutely good, or. 
absoltttely good for nothing — it cai^iot therefore 
admit aiijr loedium in its value. The au|:h(^, of 
$uch 9 w(>vk appear to me to h^ similarly situ- 
ated with a chemist, or an alchymi^t ratbf r^ W^^x 
by persevering study ^nd experiment^ h^^ l^^nj^d 
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t^! loriii a substance which, from its carbonic 
i^pexim^ (let the unintended pride qf the ^tl^ 
pression I Am about to use be atoned for by the 
humiliJy of a succeeding one] he ha^ re^^on.tQ 
beUe^^ to be diamond ; and for which, tberefpre^ 
at the same time declaring his inability to warr^v^t^ 
be asks a pric^ suit^le to that prqcious cQpph 
modity-^now, though the article of the one be but 
a valueless modification of common charcoal,- and 
the ps^es of the other be worth no more thaa 
their weight in the same, still is there no {ittempt 
to defipaud—no wilfully e^^orbitswt demand-r 
the public will take ^re that it does not tiUm^, 
sively impoM upon itself, 

I now enter upon tb« Ipst snbj^ti^, which 
will contriJHite U^ the lengthening of this alroadsi 



long preface. These are, the )^r^/ks^ object af 
my work — ^the iriducemente M4lieh led' HSEie'ta 
venture on fts publication-r^ond ny own feelings 
relative to its success. My endea/^dun, 11160^4^ 
may be collected from the perusal of the foregoing 
pages, have been directed to vindicate our lavr of 
inheritance from the grievous opprobrium under 
which it has so long lain — ^to clear it from the 
imputation of those numerous and flagrant ab- 
surdities with which even the most approved 
methodfi of expounding it have left it chargeable 
— ^to shew that it is not founded on a weak, loose 
ground of incoherent arbitrary maxims*; but on 



* I know that Chancellor Fortescue has passed some com- 
mendations— and his annotator, the copious Waterhouse, has 
made some long comments — ^insisting on the inviolable sanc- 
tity of established legal maxims^ and decrying the very idea 
of calling them in question. I know that the learned author 
of the ' Doctor and Student' declares, that a man's disputii^ 
them must discredit the opinion of his proficiency in law— 

that every one of them carries with it its own warrant and 
^ II'' 

oonnimation ; that all argument must end, where, I humbly 

submit to the reader, that it must naturally begin—in the con- 
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a Bolid bottom of clpse-con^eqtpd natufal pxijfC}' 
pies— to exhibit it, jnfi^ie, a? a rational sy^t^iji),; 
nay^ even as a acieQce, whijch, if a little allowajice 
be made for the interference of policy, . , , 

" Always with right reason dwells 
Twined^ and from her hath no dividual being." 

Such has been my purpose ; it will, 1 trust, be 
generally thought commendable, whether I have 

attained it or not. ' 

But as some of my readers may think the 
above professions of a high prestimptuons fclia- 



tradiction or suspicion of their validity. I know^ too» that 
other eminent persons have spoken of them in terms of rever- 
ence ; and that Sir Edward Coke^ in particular^ has honoured 
them with laudatory sanction. I know^ in fact^ that I stand 
here opposed to all authority. I can only hope that^ on the 
perusal of the following pages^ it will appear to the reader that 
my denial that these rules are the f sure foundations" which 
tbey. have been represented to be^ has not proceeded from 
the mere zeal of an innovatory spirit^ but from the rational 
conclusion of a thoughtful and solicitous enquiry. 
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racier,' it ihay, perhaps, be advteafbte Art- to^td 
attempt a fair excuse for' thus ventuHtog for pt^ 
seat to the legal tvorld a work involving such 
professions. 'When, then, I review the iiftgtalar 
and close correspondencies between the law^s de- 
cisions and the conclusions deducible from the 
principles I propose, I find^in the law itself a 
rpck of confidence. Now nothing whatever but 
th/e encouragement with which the law itself 
thus amply compensates my well-intended exer- 
tions; could have determined me to offer this 
resiilt of my labours to the public. For when I 
reflect that I have been impugning rules and 
doctrines acknowledged as sound, not only by 
the very ancient authors, who have first advanced 
or cited them, and by those eminent subsequent 
ones who have copied and illustrated them ; but by 
the whole train of those great and venerable per- 
sonages who have ever occupied any of the several 
judicial stations of this kingdom, and by all the 
multitudinous generations of the various learned 
and intelligent practising members of the pro- 
fession — then 1 perceive that I have to contend 
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agonst as great a body of authority as ever y^t 
WW encountered by any gingle-handed writer; 
and I feel that no other support than that which 
the law affi>rd» me, could have strength enough 
to biHir me up under so overpowering a con- 
▼ictioD. 

But however strong the ground of my assur- 
ance, it can hardly be expected that the load of 
depression^ consequent ou this view, can be so 
completely relieved as to occasion no diffidence 
or anxiety. But to some it may appear, that the 
general tone and temperament of the preceding, 
as well as of the following pages, are incompatible 
with the expression of such feelings. I would j ust 
observe, then^ that there has been a much more 
convincing evidence, than any which the tenour 
of my work could have afforded, of the reality 
of the distrust I now profess to experience. It 
hasi as a solitary one or two to whom 1' am 
known internally, can attest, been the cause of 
my not having much earlier trespassed on the 
attention of the public. I would moreover inti** 
mate, that the soldier, in the hour of battle. 
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may exhibit no external symptoms of personal 
alarm — his every word may be a cheer of en- 
couragement — ^his every act a deed of valour— 
he may be nerved up with intrepidity both in 
limb and spirit — ^yet, nevertheless, as a man, 
he may — he cannot but be tremblingly alive to 
the terrors of his situation . 



CatmueU Howe, near Birmingham, 
Augusts, 1885. 
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A THOROUGH ELUCIDATION, 



6fc. 6fc. 



The whole body of mankind may, with re- 
ference to any proposed individual, be divided 
into two classes, the one comprising those who 
do, and the other those who do not, bear towards 
him any whatever ascertainable degree of rela- 
tionship by blood. All persons of the former 
description may be denominated relatives; all 
of the latter, strangers. Now let us suppose, that 
an individual has died possessed of an estate in 
lands, and that it has become expedient that this 
estate should be appropriated to some one man, 
or to any the smallest number of men which 
circumstances will allow ; then let us consider to 
whom of all mankind, i. e. to whom in either 
one or in each of these classes the property is to 



be conveyed. Our feelings would^ in the very 
outset of the inquiry, persuade us, that we ought 
to look for successors in the class of relatives 
only ; but reason warns us to proceed more cau- 
tiously, and will by no means permit us to take 
it for granted, that relationship by blood is an in- 
dispensable qualification. It is indeed from the 
whole of mankind that we are to make our se- 
lection. 

In proceeding to do this, let us, for the sake 
of method, suppose that our attention has first 
fallen on some of the members of the class of 
strangers. We are soon aware, that there reside 
in no one of these individuals, or at least in no 
one of them more than in another, any innate, 
unalterable, and infallible circumstances, either 
of connexion with the deceased, or of any other 
nature whatsoever. We have therefore no ade- 
quate motives to influence our judgment, and we 
become sensible, that we shall always be met by 
the same inconvenience, however great be the 
number of those whose pretensions we may ex- 
amine; and that, though we were to wandcfr 



about ever so long among the membero of this 
dass, we should still never be able to find any 
ground on which we might rest a decision. 

We will now suppose, that, in the prosecu* 
tion of our search, some relative has accidentally 
presented himself to our notice. We imme^ 
diately pereeive, that while he possesses all the 
general qualifications . that any stranger can pos- 
sess, he is peculiarly distinguished by that sin- 
gular one, relationship by blood. Being thus 
relieved from our drift uncertain state by the 
appearance of a positive,, natural, and inadven-> 
titious qualification ; finding ths^ our feelings are 
powerfully interested in favour of the same ; 
being eonseious, moreover, that, under the 
present constitution of the human nature we shall 
be unable to discover any other similar physical 
distinction, and knowingthat without such it must 
ever be impossible to make any rational choice, 
we are induced — ^we are compelled tamake this 
relationship by blood a determining circum- 
stance, and to give to this particular relative the 
precedence, before any stranger whatever. 

b2 



We shall not, however, be justified in making 
absolute choice of this individual ; for as soon as 
we make relationship by blood a ground for pre- 
ferring him to • strangers, there immediately re- 
sults a necessary consequence, that he or they 
who may possess this recommendation in the most 
eminent degree, must in precedence to all otbera 
be entitled to the property. This point being 
established, it is evident that the children of the 
deceased have a claim paramount to that of any 
order of relatives whatever. 

Thus then, when the law had once deter- 
mined that real property should on the death of 
its occupants be transmitted to some one indi- 
vidual, or to the smallest number possible of in- 
dividuals, reason and necessity declared, as a 

FIRST PRINCIPLE, 

That the right of inheritance resided solely in the 
children of such occupants. 

Blackstone and other authors have drawn up 
or cited this natural deduction, but in terms 



somewhat different and less precise, as the first 
of seven canons, or rules, of which they 
make the law of descents to consist. But 1 find 
a difficulty.in applying to it either of these appeU 
lations ; it was not a rule of the law's .making, 
but an imperative self-obtruding principle, which 
arose instantly that the nature of the law's de- 
cision with regard to the transmission of property 
was settled, and the adoption of which was, if I 
may so say, absolutely imposed on the law, if 
indeed the intent were to arrive at the object in 
view, by any regular and methodical course of 
procedure. I should for this reason here hesitate 
to employ, unattended by any qualifying epithet, 
either the word canon or rule ; and still less can 
I reconcile myself to the use of these terms, as 1 
am about to introduce to the student, under the 
title of canons or rules, the two, and if I mis- 
take not, the two only regulations, which the 
law, in its authoritative capacity, has made with 
regard to the descent of real property. 

Lest I should not have said enough to screen 
me from the charge of jpresumption or unneces-. 
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sary iniioTation, in departing from 8o great au- 
thority, and detaching from the canons of de* 
scent our first principle, as it has been styled, or 
any other which may be developed in the pro«- 
gress of our enquiry, I will steadfastly urg« the 
impropriety of classing that which is purely 
rational, with that which, however policy may 
have recommended it, is as purely arbitrary. 

That the two following canons are of this 
latter character, will, I imagine, be generally ad- 
mitted. 

FIRST CANON. 

That the male be preferred before the fe- 
male. 

SBCOND CANON. 

That where there are two or more males, in 
equal degree, the eldest only shall inherit. 

To the second canon are usually annexed the 
words, ** but the females altogether.^^ I have 
thought proper to omit them, since the student 
would naturally arrive at this conclusion, from 
reflection on our first principle. For the sake 



of impressing our first principle and these canons 
the more permanently, we will proceed to apply 
them to cases. 

First Case. Suppose a man to die, leaving 
any number of daughters. Here our first prin- 
ciple dictates, that they have all equal claim. 
Neither of the above canons interposes, therefore 
they all take in coparcenary. 

Second Case. Suppose a man to die, leav- 
ing any number of daughters and a son. Here 
all the children have equal claim, according to 
our first principle ; but the first canon interferes, 
and gives the whole inheritance to the son. 

Third Case. Suppose a man to die, leaving 
any number of sons. Oar first principle declares 
that they have all equal right; but the second 
c^ i.^«e.. ..d d» wb<de mberi»«>ce i. 
given to the eldest. 

In the preceding cases it has been supposed, 
that the whole of the deceased^s issue is living, at 
the time of his death; and it has been shewn 
haw the succession to the property would then 
be regulated. Bat there are various other 
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ways in which, with regard to the existence of 
is^ue, or descendants, a man may be circum- 
stanced at the time of his decease. 

To enumerate all of these briefly, we may say 
that the whole or part of his issue may be pre- 
deceased, and that the whole or part of this pre- 
deceased issue may or may not have left descend- 
ants still surviving. It is now our business to 
inquire into the disposal of the property in all 
these cases. But it will not be necessary to con- 
sider each individual case, since we can select 
two, in the resolutions of which those of the re- 
maining ones will be included. 

First Case. Let a man die, leaving any num- 
ber of daughters, and children of a predeceased 
daughter. The question is, what is to become 

« 

of the predeceased daughter's shsu'e ; whether it 
is to go to her children, or among the surviving 
daughters. The law has decided that the pre- 
deceased daughter's share shall descend to her 
children. I shall not, in this place, bring for- 
ward any arguments in favour of this decision, 
^ince every fair adversary will allow that it is not 
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unreasonable, and my present purpose requires 
nothing more than such a concession* Now 
suppose that the predeceased is a son instead of a 
daughter ; what is to become of this son^s share? 
Why it is evident, that the law which determines 
that the daughter's share shall descend to her 
children, is compelled, for the sake of self-con- 
sistency, to transmit the son's share, that is, the 
whole inheritance, to his children. 

Now, whatever hardship or injustice towards 
the daughters this decision may appear to be 
fraught with, no charge of this nature, let the 
student observe, can in reality attach to it. The 
partiality which extended the son's natural and 
rightful claim, to the prejudice of the daughters, 
may be unjust ; but still, if the transferring of 
that natural and rightful claim be not unreason- 
able, there can be nothing imputable to the law 
in transferring it when extended; and if it. 
should appear, as I shall hereafter endeavour to 
shew, that reason strongly supports the trans- 
mission of an equitable claim ; then indeed, for 
the law to have done otherwise than to allow the 
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desp^nt of ckims, which, howefer un&ir, it had 
li^lized, wpnld have been a conduct most unac- 
coumtably capricious. Thus, then, a deceased 
daughter's or j»on's children take the same estate 
a3 th^ decea^d would, if living, or as they would 
have taken, if their parent had lived and entered 
on the estate. Now they are enabled to do this, 
not because they represent their deceased parent, 
but because their parent's bai*e right was equiva*- 
lent to an actual seizin, in conveying the property 
to them. 

It is evident, thst if the hare right of a de- 
ceased person can inure as a seizin to his chil-* 
dnen, the bare right of them will inure as a seizin 
to their children, and so onto the most remote 
generations, and that therefore, if A die leaving 
own children, and D, a descendant, however re^- 
mote, of a predeceased eldest son, Dwill take 
in exclusion of A's own children. But with n* 
gard to my position, that a bare right to be seized 
is fully as effiei^U as an actual seizin in empawer- 
ing a person to transmit property, it will be 
shown, as we proceed, that this doctrine uni«- 
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formly holds good whenever there would not re-* 
suit a direct infraction of that main principle, 
which, as we have seen^ was immediately from 
the beginning rigorously prescribed for the law^s 
observance. I will explain myself by instancing 
a case or two. Let a father, A, have two sons, B 
and C , of whom let B the elder die, leaving a 
clyld, then let A die. As we have before seen, 
the estate descends to B's child, and not to C 
B's child^s title is founded on B's claim, and he 
is in as elSectually as he would have been if B 
had taken actual possession. Here the law con^ 
sidem B's claim as fully equivalent to a seizin. 

Now suppose B to have left no issue. In this 
ease it is certain that C takes the estate. Does he 
take it from his father A or brother B ? If B's 
daim here were tequivaknt to a seizin, C must 
take from him ; just as would have happened * if 
B had entered and died without issue. But the 
law determines that C takes from A, and very pro- 
perly considers B's daim as cancelled ; for C has 

I . I li* ■ i r •' ' ~' • 1 - - - - ' ' - ' ' ' ■ ——^ ^ ' -y- |- |-t II I I 

* I have here adopted the error jof the common doctrine^ 
in order to m^ke mys^f iptelligible. 
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in right of blood as strong a claim as B ; and the 
only right in which B is superior is an arbitrary 
one, viz. that of seniority. If B were living, C 
could not execute his claim, because B^s claim 
would be an obstacle in the way ; but now that B 
is dead, and cannot take advantage of his claim 
himself, nor has left any descendant claiming 
upon him, 'there can be no reason why C should 
not enforce a claim which he hah always had, and 
which can now be executed without the possibi- 
lity of being intercepted. Now suppose B as 
well as C to have survived the father, and that B 
had afterwards died without issue and before • 
entry. Neither is it •reasonable, in this case, to 
consider B's claim as tantamount to a seizin. 
The claims of B and C upon the father A are na- 
turally equal. C cannot exercise his, because 
B^s being supported by the right of primogeni* 
ture would prevent it. Still however, as long as 
B lives without entering, C has always as strong a 
natural claim. as B on the. father A ; and if B dies, 
his death can neither annihilate nor in any other 
way affect it. [Let the student now read note A. j 
Second Case. Now let us suppose that A the 



13 

deceased has left no issue or descendants. On 
whom will the estate devolve? In the investi- 
gation of this question, a general principle, which 
will apply to all the preceding cases, will be de- 
veloped. The reason for my not having already 
resorted to it, is not because its advantages were 
not duly appreciated, nor because I preferred to 
adopt any other mode of consideration rather 
than to employ it, but because it did not seem 
capable of being introduced in any manner so 
conveniently as in the discussion of the case just 
supposed ; while the putting of that extreme 
case immediately after the three first, might have 
inclined the student to suspect some artifice. 
But to proceed : The deceased has left no issue 
or descendant.. The directions usually given in 
this case by authors on descents are the following : 
^^ That on failure of issue and lineal descendants 
of the person last seized, the inheritance shall 
descend to his collateral relatives, and that the 
collateral heir is hi^ next collateral kinsman of 
the whole blood. ^^ The course of reasoning 
they have pursued appears to be this. They 
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seem to think that since the estate would natu- 
rally and rightfully go to the deceased's children 
(and their representatives)^ as being his nearest 
relatives, it follows that, on the failure of children 
(and their representatives), such persons (always 
excepting the lineal ancestors and half blood) as 
may be his next nearest relatives, must be entitled. 
Specious indeed is this conclusion ; but it is 
deeply fallacious, and, in conjunction with that 
prime error that seizin is necessary to constitute an 
ancestor, it has introduced confusion and ab- 
surditv, where all had otherwise been clear and 
reasonable. Whenever lawyers have entered on 
the consideration of descents, they have unfor- 
tunately had recourse to these two pmnts of 
doctrine, as to settled principles, and applied 
them as standard rules, with a full determination, 
as it would seem, to force the system to square 
with them ; while, on the other hand, the con- 
struction of the law has in many parts so obsti- 
nately revolted from any coincidence with them, 
that there has scarcely been a writer who has not 
been struck with the manifest enormity of some 
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or other of its decimons. Hence some of its 
wisest ordinances have been subjected to the 
severest censure — have been represented as gra- 
tuitously unjust and cruel — chimerical and mon* 
strous*. 

Some writers, however, have endeavoured to 
defend, or I ought rather to say to palliate add 
excuse, every thing that appeared obnoxious or 
absurd^ by a reference to the feudal constitutions 
of the barbarous ages : but the efforts of these 
authors have been conducted with more inge- 
nuity than success. The latest and perhaps the 
most able of them, after having advanced all 
that the deepest research could afford in favour 
of our system, has himself acknowledged some 
points to be so irrational and unaccountable, that 
nothing but their high antiquity deterred him 
from suggesting the expediency of a legislatorial 
amendmentt. Amid the general misunderstand- 
ing, one of the most eminent and learned lawyers 

* See Craig, 1. 2, t. 13, and 1. 2, t. ] 5. Blackst. Comm. 
2, 231. • Rob. Law of Inher. edit, of 1755, c. 8. 
t See Blackst. Comm. 2, 233, 
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that ever adorned the l;>encb, has, in one or two 
instances*, where the law was irreconcilable with 
the rules generally receired, denied the correct-^, 
ness of its determinations, and forcibly warped 
them down till they fell into conformity with 
the erroneous notions which the world enter- 
titined of its conduct. 

Thus has the law been censured and abused ; 
yet has it, nevertheless, steadily pursued the evea 
tenour of its way ; or if it has been occasionally 
interrupted and altered in its course, it has, as it 
were by some such exertion of its own construc- 
tive power, as a ship that has been deranged by 
mistaken management will sometimes make, air 
most invariably turned and recovered its rigfet 
bearing. Or one might rather think that its having; 
thus maintained its independence is to be referred 
to the agency of some animated intellectual being 
— some still spirit that has presided over it from^ 
the beginning, has reasserted its authority whea 
called in question, has reestablished and upheld 



* The reader will find one instance particularized in 
note G. 
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its decrees in defiance of the opinions and inno'* 
vations of men, and preserved and transmitted it 
through a countless series of ages down to the 
present day in its original purity. And, indeed, 
when 1 reflect that our law, in addition to its 
having been assailed with general obloquy, has 
been directly reported, and that too by none of 
the least eminent of its own professors*, with 
recommendations for its alteration, to the Legis- 
lature ; and that the members of that body must 
have been individually inclined to the abolishing 
of drdinances, which, in the total absence of 
rational development, could not but appear to 
violate both common sense and common justice 
-—I am at a loss to account for their extraordinary 
forbearance and long-suffering; and I cannot 
help imagining, that some such guardian power 
must have been present in their assemblies— -must 
have risen up among them from time to time in 
silent solemnity, and restrained them from in- 



* See Rob. Law of In. 9^, 94f, <^5. Blackst* Comm. 
ft, S35. 
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terference by the inspiration of a mysterious 
rieverential awe. 

Perhaps the student has, by this time, fallen 
on the principle to which I have alluded. The 
deceased has left no issue or descendants. The 
estate would naturally and rightfully go to the 
blood nearest to the blood of the deceased, i. e. 
to the blood of his issue. This is the blood to 
which the estate ought tq go ; but this blood 
does not exist. What does reason direct us to 
do ? why to look for the blood nearest in quality 
to this blood, which ought to take, and would 
iodefeasibly take, if it existed. The decision of 
this niatter involves a point of such itnportance^ 
that I cannot proceed till I have again distinctly 
stated the point at issue between my predecessors 
and myself, They say the biood which, as being 
the nearest to the blood of the deceased, ought 
to take, does not exist : look therefore for the 
blood next nearest to the deceased's. I say the 
blood which, as being nearest to the blood of the 
deceased, ought to take, does not exist: look 
therefore for the blood nearest to this blood. 
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The blood the estate really belongs to doesuot 
exist: surely the blood which will most nearly 
match this must be the one entitled. This-r- 
this certainly is the only just and natural con- 
clusion. In behalf then of the eternal reason 
which hjeis dictated it, and of the law which has 
adopted it, I will here pronounce, ^ 

A SECOND PRINCIPLE, 

That, OB failure of children, the property will 
devolve on the members of the blood nearest to 
that of the children or suppK>sed children. 

Now the blood that is nearest to any blood 
is the issue of that blood ; and the nearest to this 
is the issue of this, and so on. Thus we see how, 
if the deceased had left any however remote desr 
cendant, the estate would have rightfully de- 
volved upon him. But as there is no descendant 
living, it is evident that we may go on supposing 
issue of issue, &c, ad infinitum, without ever 
arriving at any one who could take the estate. 
We must therefore branch off from somewhpre 

c2 
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ih Ats fine of issue, issue, issue, &c. ad infinitum. 
Now it is important to settle from what pahicol»r 
term of this series we should so diverge. As the 
series is infinite, the estate vested in no particular 
term last ; there is as good reason iherefore to 
branch off from one term as from another ; but 
as the first term precedes all others in oi*der, we 
have no alternative, but must prefer it. We have 
then to discover such collateral blood as is nearest 
in quality to the blood of the deceased^s sup- 
posed issue. But let the student mark that the 
blood we want to find is the nearest possible 
blood, not the^nearest existent blood. We must, 
then, suppose relatives of every possible descrip- 
tion to stand round, and must make our selection 
from a comparison of their respective bloods with 
that of the deceased's supposed issue. There is 
one relative whom we see it is impossible to chose, 
or even to suppose to make one in the circle of com- 
petitors. This is the supposed issue's father, the 
deceased himself, he whose -estate we are endea- 
vouring to dispose of To proceed — of all the 
claimants who, under the present constitution of 
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human relationships, can possibly appear, it is 
eytdent that the supposed issue's grandfather, 
uncles, and half-uncles (and the respective fe* 
males), i. e. the deceased's father, brothers, and 
half-brothers, must have the strongest pretensions. 
Now in spite of all civil and canon law computa- 
tion, a fair and natural calculation informs uSy 
that the proportions in which these parties possess 
similarity of blood with the deceased's supposed 
issue, are, uncle one half, (for he is own brother 
to the deceased, the supposed issue's father, and 
of blood perfectly similar to his), gmndfather 
one-fourth, and half lincle one-fourth. Thus, 
then, the uncle of the supposed or the deceased's 
brother is indisputably entitled. Whether any 
uncle exist or not, the estate vests in the uncu- 
lar blood. 

Let us suppose no uncle to exist What must 
be done ? We must take the blood nearest to this 
uncular blood (Bridget Brown and brethren). The 
nearest blood is the blood of the issue of Bridget 
Brown and brethren, and the nearest to this is the 
blood of the issue of this, &c. &c. Now if there 
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foe uo descendant of Bridget Brown and brethren 
iiving, we shall have another infinite series of sup« 
posed bloods^ the fii*st of which is that of Bridget 
Brown and brethren, and we shall again be 
obliged to diverge into collaterals, and, as before, 
we shall have no alternative, but must diverge 
from the first supposed blood. 

But with respect to branching off, a prece- 
dent is already established, from which the law, 
if indeed uniformity, consistency, certainty, and 
dignity of conduct, are matters of any concern- 
ment with it, can never recede. A just and 
rational regard to these most momentous objects, 
uncounteracted as it is by any adequate con* 
sideration whatever, must compel the law to em- 
brace, as a 

THIRD PRINCIPLE, 

That the descent will branch off from a supposed 
folood to its uncular blood, and to no other. 

The estate, then, now vests in the uncular 
blood, Thomas Brown and brethren. If no 
member of this blood exist, nor yet any decend- 
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ant of any member, we shall branch off again 
from this blood to its uncular blood, and so on. 

The law then, in the descending line, is con* 
tinually looking for issue, issue, issue, &c. and 
in the ascending or collateral line, for uncle, 
uncle, uncle, &c. Thus, with a clearness of con- 
ception truly admirable, it has reduced one of 
the most intricate of subjects to the most perfect 
state of simplicity. Thus has our law formed a 
system entirely its own, by means of which, 
without resorting to the ambiguous, I would 
almost say absurd, calculations of the civil and 
and canon laws, it has secured itself from embar- 
rassment, whether in deciding on the pretensions 
of contending claimants, or in investigating the 
course of the succession through the most distant 
branches of the remotest generations. [Let me 
now direct the attention of the student to notes 
B and C ; to note B in particular.] 

My object above having been simply to ex- 
ykdik the principle on which the law proceeds, I 
have not thought proper to encumber the student 
with any thing more than was necessary for that 
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purpose, but have reserved the consideratioD of 
all extraneous questions till the time when tbey 
will most strongly pres^ thetnseWes upon our 
notice, that is, till the actual application of our 
theory. 

Let us now take an example*. Suppose Ben- 
jamin Brown to be the deceased. We have seen 
that the estate devolves from Benjamin Brown to 
his supposed issue, No. 1, and then to No. 2, 
the supposed issue of No. 1, and so on ; and that, 
on failure of finding any one in esse in this line.) 
we are to branch off from No, 1, to the nearest 
collateral blood; and we have seen that this 
nearest blood is that of No. I's uncles. Now; 
even if we could suppose No. 1 to have had a 
mother, ***♦♦*♦♦♦♦♦, (Benjamin Brown's 
wife), and consequently uncles on the mother's 
side,' it is plain that, since No. I's claim rests 
solely on his being of the blood of Benjamin 
Brown, and not in the least on his being of the 
blood of ^ ♦ ♦ * *♦♦♦♦**, his maternal uncles, 
whose blood is related to his in the ♦ * * ♦ 
♦•♦♦♦** quality only, can have no claim at all— 
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DO more tfian perfect sf rangers. On the otiier faaodi 
it is plain, that the blood of the paternal uncles, 
Bridget Brown and brethren, related to the blood 
of ^ No. I solely in the inheritable or Benjamin 
Brown quality. And here it is very apparent, 
that Bridget Brown ought to be preferred to 
Joseph Brown. For as No. l^s right i*ests solely 
on his being of the blood of Benjamin Brown, 
akid as the quality of Benjamin Browne's* blood is 
made up of the Elizabeth Webb quality and 
Joseph Brown quality, each equally inheritable, 
it is evident that the blood of Bridget Brown and 
brethren, in which both these qualities are com^ 
bined, must be preferable to the blood of Joseph 
Brown, which contains but one of these qualities. 
Now let us suppose that no member of the blood 
of Bridget Brown and brethren exists, nor yet 
any descendant. This becomes a supposed blood. 
According to our third principle, we must now 
look for the uncular blood of this. But here a 
question presents itself. If any member of the 
blood of Bridget Brown, &c. existed, he would 
take by reason of the blood he belongs to ap^ 
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proximating more nearly than any ptber to the 
blood of No. 1, in its inheritable or Benjamin 
Brown quality. But as this Benjamin Brown 
quality is divisible, iii equal portious, into the 
Elizabeth Webb and Joseph Brown qualities, it 
follows, that any member of the blood of Bridget 
Brown and brethren would take by virtue both 
of the Elizabeth Webb quality and of the Joseph 
Brown quality of the blood he belongs to. But 
no member of this blood, nor yet any de- 
sc^idaut of it, exists ; the estate, therefore, must 
go to this blood's uncular blood. But there is 
no uncular blood, in which both the above- 
named qualities are combined. For the uncles 
on the mother's side are related in the Elizabeth 
Webb quality only, and those on the father's 
side in the Joseph Brown quality only. Both 
parties are related in their respective qualities in 
an equal degree, and the qualities themselves are 
natarally equivalent ; each, therefore, is equally 
entitled. What is to be done then ? Why, as the 
law has hitherto preferred males to females of 
equal d^ree, so with perfect eonsirtency it {»e- 
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fers the UQieles <hi the male si^e to tboi^ on tbe 
female side, the male uncular blood to the fem^ale. 
It may indeed be aaid, that the estate might be 
divided between Thomas Brown and bretiiren 
and Charles Webb and brethren. But this would 
have been utterly inconsistent with the law's 
original purpose, viz. that of keeping the estate 
whole and undivided. In giving preference, 
therefore, to the male uncular blood, the law has 
only acted consistently with its object and with 
itself. 

But here another question intrudes upon us. 
If the law gives precedence to Thomas Brown 
and brethren before Charles Webb and brethren 
solely on the same ground on which it gives to 
sons a precedence before daughtei^, is it not rea- 
sonable that on &ilure of paternal uncles or 
aunis in.any particular generation, , the maternal 
uncles should succeed as the dat^hters ' dq on 
iaikire of sons ? 

Oh due consid^^tion the student will per- 
ceive that the daughters do not succeed on failure 
of sons, but on feiSuve of any one being in esse 



28 

of the blood of sons. Fot* if a man die leading a 
daujghter, C, and a great great great grand-child, 
a descendant of a deceased son, B, the great great 
great grand-child will take in exclusion of C. 
The daughters or females then do not succeed on 
failure of sons or males in the same generation, 
and so the maternal uncles cannot succeed on 
failure of paternal uncles in the same generation ; 
and as the daughters or females are obliged to wait 
till the total failure of the sons' or males' blood, 
so the maternal uncles are obliged to wait till 
the total failure of the blood of the paternal 
uncles. 

There is, however, a remarkable difference 
between the circumstances which constitute a total 
failure of the blood of a male or males, (or of any 
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body of individuals, actual members of a complete 
blood) and those which constitute a total failure 
of theblood of paternal uncles and aunts, (or of the 
whole body both of the actual and possible members 
ofa complete blood). In the first case, the £siilure of 
such males or individuals, and of all issue or de- 
scendants of them, is a total feilure of the blood. 



In the second case, a total failure of the. blood 
consists in there being a failure of uncles and 
aunts (or of the i^hole body of actual members) 
and of their issue or descendants, and also, a fail- 
ure of their complete uncular bloods, both pater- 
nal and maternal. The student will obtain a 
clear apprehension of this matter by . attentively 
considering note B. 

It appears, then, that :if,no member or de- 
scendant of the blood of Thomas Brown and 
brethren exist, the estate is. not to go to the blood 
of Charles Webb and brethren, but. to Thomas 
Brown and brethren's uncular bloods, Daniel 
Brown and brethren and Isaac Pitt and brethren. 
But here again preference is given to the male 
uncular blood, or to Daniel Brown and brethren. 
If no member or. descendant. of this blood exist, 
still the. estate canqotgo to Isaac Pitt and brethren, 
any more than it could before to Charles Webb 
and brethren. Daniel Brown aqd brethren's 
uncular bloods, Abraham Brown and brethren 
and Jonathan Pain s^nd brethren, will be entitled. 
Preference is again given to the male uncular 
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l^hydd, or to Aisrabain Browa and brethren. If 
DO' member or descendant of tbis blood exist, 
f be estate ynW go to the uncutar bloods of this 
blood/ Pfeferenee must again be given to the 
male udcular blood . But let us suppose that the 
pedigree of Abraham Brown and brethren's 
father cannot be traced, or that we cannot dis- 
cover the father and mother of Edward Brown ; 
the consequence is, that we can have no informa- 
tion relative to the quality of the male uncular 
blood we want to find or to suppose. There is 
therefore no supposing a male uncular blood. 
There cannot, therefore, be any obstacle to the 
female uncular blood, Jacob Finch and brethren's 
taking. If no member or descendant of this 
blood exist, the estate will go to the uncular 
bloods, Samson Finch and brethren, and Job 
Clark and brethren, which will be equally en- 
titled. Preference again to the male uncular 
blood, and so on. 

Now I trust, not only that the reader is by 
this time perfectly reconciled with that hitherto 
strongly reprobated decision, whereby our law 



31 

gives to the most remote collaterals of male 
blood the precedence before the nearest collate- 
rals of female blood, but also that he is clearly 
convinced that the postponement of the long- 
expecting and nearer collaterals, such as> Charles 
Webb and brethren, Isaac Pitt and brethren^ &c. 
&c. of the female side, to the more remote ones 
even of the same side, is strictly conformable to 
the grand principles of the law and of reason. 

But some perhaps will give their views of the 
matter a different turn, and start an objection^ 
by saying that Bridget Brown and brethren, 
Thomas Brown and brethren, Daniel Brown and 
brethren, Abraham Brown and brethren, are a 
regular series of supposed bloods; and that, 
since in other common cases, where there is a 
series of supposed bloods, and branching off into 
collaterals becomes necessary, the first term of 
the series is the proper point of divergency ; 
therefore, in this case, where there is a series, 
and branching off into the collaterals of female 
blood becomes necessary, the first term of the 
series, Bridget Brown and brethren, must be 
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the proper point of departure, and that conse- 
quently Charles Webb and brethren must he the 
collateral female l^ood fim^t entitled. 

I would observe, then, that the argument 
cannot stand, on. account of there existing, in the 
series Bridget Brown and brethren, &c. &c. a 
remarkable feature, which destroys the resem- 
blance between the latter case and the former 
ones. In the former cases the series is infinite, 
and the property is consequently fixed nowhere, 
but continually in a flux state. If the series had 
stoptat any.particular term, the estate would have 
been vested there, and we should have branched 
off from such term. In the latter case the series 
is finite, and the property is vested in Abraham 
Brown and brethren, and no longer in traimlu. 
If the series of male, uncular blood had been in- 
finite, and there had also been a corresponding 
series of female bloods, then there would have 
been as good reason to branch off into the col- 
laterals of female blood from one term as from 
another : as, however, the first precedes the others 
itjL order, there would have been no alternative. 
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but we must bave diverged from it. There are 
also otber and important points of difference, 
by reason of which no parity of reason can exist : 
but under the impression that the foregoing ob- 
jection will be pressed no farther, 1 shall omit 
to state them. 

But to proceed with the descent : Let us sup- 
pose that no member or descendant of the blood 
of Samson Finch and brethren exists, and also 
that the pedigree of Samson Finch and brethren 
can be no farther traced. What is to be done ? 
Why the blood of Job Clarke and bi^thren is 
entitled. But on supposition of a failure of 
members and descendants, and also of the pedi- 
gree of the blood of Job Clarke and brethren, 
the blood of Jonathan Pain and brethren be- 
comes entitled. Let the student mark, however, 
that it is not by reason of the estate^s descending 
downwards from Job Clarke and brethren, that 
Jonathan Pain and brethren become entitled ; 
for such descent is impossible, since the law 
allows but two paths of descent, the one to issue, 
the other to uncles : so that if no member of the 

D 
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blood of Job Clarke and brethren eitists, the estate 
can only go to the issue and nncles of this bloody 
and can never get to Barbara Finch, nor to 
Abraham Brown and brethren, nor to Daniel 
Brown and brethren « 

The manner in which Jonathan Pain and 
brethren take, is this : Daniel Brown and breth- 
ren were originally entitled, as being tfa^ male 
nncular blood of Thomas Brown and brethren. 
As no itiember of the blood Daniel Brown and 
brethren e^i^isted, the uncular bloods, Abmham 
Brown and brethren, and Jonathan Pain and 
brethren, were entitled ; a prior right was given 
to Abraham Brown and brethren ; but it was 
found that there was no one in existence who could 
claim either immediately or intermediately froDd 
Abraham Brown and brethren. There conse* 
quently now arises an opportunity for the blood of 
Jonathan Pain and brethren to execute a right 
which was never cancelled, but only postponed. 

On the same principle, if the blood of Jona- 
than Pain and brethren totally fail, and no one 
exist who can immediately or intermediately take 



from it, the blood of baac Pitt will be next en- 
titled, and on fiulure, &€• of this blood, la^t of all 
the loDg-expecting blood of Charles Webb and 
brethren. 

Here, let it be observed, that this deenui^Iy 
strange postponement of Charles Webb and 
brethren, is exactly of a piece with the conduct 
of the law in other cases ; for it always happens, 
that when the estate has passed any number of 
persons or bloods^ as^ here, Charles Webb and 
brethren, Isaac Pitt and brethren, &e« &c. such 
persons or bloods always take in the inverted 
order of their postponement^ the first last, and 
the last fii'st. Thus^ if a man die, having a son, 
B, and daughter, b, and B die before entry< 
leaving a son, C, and daughter, c, b and i»(her 
members of the same blood are postponed to C 
and c. If C die before entry, but leaving a son^ 
D, and a daughter, d, cand other members of the 
same blood are postponed to D and d, as b is to 
c. If D die without issue, d is first entitled, on 
her death without issue, c, and on her death with- 
out issue, b, the first postponed. 

d2 
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In the last few pages is comprehended a 
general method of descents among the collaterals 
of female blood, a branch of the subject in 
which the want of those simple and perspicuous 
views, which the law had originally taken to 
the extrication of every possible difficulty, has 
been most seriously feh*. Indeed, from the 
great scarcity of decisions, and consequent ab- 
sence of all admonitory maxims, there has been 
a total deficiency of information, even of a 
secjondary order; accordingly, the greatest un- 
certainty and confusion have prevailed. Hence 
there has long existed among lawyers a contro- 
versy on the point, ** whether the brother of the 
paternal great grandmother of a purchaser is en- 
titled to take before the brother of his paternal 
grandmother;" a question which would, at the 
earliest period of our law^s establishment, have 
been definitively settled in a moment. 

The reporter, Plowden, informs us, that he 

made an express application on this subject to 

- - ■ ■ . — ' — ■ — 

* See Note D. 



37 

Mr. Justice Manwoode, in the presence of Mr* 
Justice Harper, and again severally to Mr. 
Justice Mounson and Lord Dyer ; and that all of 
them were of opinion, that the brother of the 
grandmother should take first; which doctrine 
has subsequently been adopted by Lord Bacon, 
Sir Matthew Hale, and Lord Chief Baron Gil- 
bert. Both Plowden and his English editor ap- 
pear disinclined to allow the correctness of this 
opinion ; while Mr. Justice Blackstone, Mr. 
Professor Christian, and Mr. Watkins, have 
openly taken the field and contended to the 
contrary. 

Now, though I feel great satisfaction in the 
reflection, that the result afforded by the method 
of consideration I propose, is supported by the 
conclusions of these authors; yet, at the same 
time, T cannot but express my disapproba- 
tion uf their arguments*, as not possessing that 
simple, natural, and unfictitious character, which 
stamps the reasonings of the law throughout with 

♦ Sec Note D. 
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all the elemental exactnetss and propriety of 
science. On this account, and also for tlie sake 
of giving the student an useful recapitulatory ex- 
ercise, I will make an express application of the 
principles advanced in the preceding pages, to 
the case. 

Supposing Benjamin Brown to be the de- 
ceased purchaser, the question is whether Isaac 
Pitt shall take before Jonathan Pain. 

Now first of all, in compliance with our first 
principle, we look for the heir of Benjamin 
Brown in the blood of his issue. No members 
of this blood exist ; we look therefore for the 
heirs of this blood. Our secood principle in- 
forms us, that the h^rs of this blood are the 
members of the blood of its issue. We proceed 
downwards from issue to issue. But on suppo^ 
sition that no descendant of Benjamin Brown 
exists, it is evid^t that we shall have an iiafinite 
series of issues, and alsa that the est^e cannot 
remain in any term of the series, but must be 
perpetually in transitu. It is consequently neces- 
sary to diverge into collaterals, and, as has been 
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^ewn, ve are compelled to make the first term 
of the series the point of departure. We have 
now to look for the nearest collateral blood. 
This is the uncular bloody Bridget Brown and 
brethren. |f none of this blood exist, we must 
take the blood nearest to this, U e. the blood of 
its issue, and so on. But if Bridget Brown and 
brethren have left no descendant, therfs will be 
another infinite series of supposed bloods, in no 
term of which it will be possible for thp estate to 
remain. It will consequently be n^essi^ry %9 
diverge into collaterals from the first t^rm, 
Bridget Brown and brethrien. According to our 
third principle, the descent will branch ofi^ to the 
uncular bipod. But since the right of Bridget 
Brown and brethren is founded entirely on the 
Benjamia Brown quality of their blood; and 
since this quality is made up equally of the 
Eli:?abeth Webb quality and the Jos€|>h Brown 
quality — ^it is evident that the blood of Bridget 
Brown and brethren is entitled equally as mud) 
by virtue of its Elizabeth Webb quality as of its 
Joseph Brown quality ; and that ^ blood of the 
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maternal uncles and th^ of the paternal uncles, 
being each of them related in an equal degree in 
one of these qualities to the blood of Bridget 
Brown and brethren, while neither of them is re- 
lated thereto in both, must be equally entitled. 

There are then two bloods; one, Charles 
Webb and brethren ; the other, Thomas Brown 
and brethren, each possessing equal claims. 
Agreeably to the constant practice of the law, a 
prior right is given to the blood of Thomas 
Brown and brethren ; since it is a male branch 
of a blood in competition with one wholly 
female. Now if neither any member nor de- 
scendant of the blood of Thomas Brown and 
brethren exist, we must branch off again into 
collaterals, and take the collateral blood nearest 
to that of Thomas Brown, &c. Here, as before, 
we have two bloods of equal pretensions, viz« 
that of the maternal uncles, Anthony Pitt and 
brethren, and that of the paternal uncles, Daniel 
Brown and brethren. As before, a prior right is 
given to the male blood, Daniel Brown and 
brethren. But if neither any member nor de- 
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scendant of this blood exist, we must diverge 
from it into collaterals. And here again we 
should have two sets of claimants, the paternal 
uncles and the maternal uncles. But our case 
supposes that Daniel Brown and brethren's pa*^ 
ternal uncular blood cannot be ascertained, and 
that therefore there is no blood to compete with 
maternal uncular blood, Jonathan Pain and 
brethren. This blood must therefore inevitably 
take. But if neither member nor descendant of 
this blood exist, we must diverge from it to its 
uncular bloods. But if we cannot ascertain its 
uncular bloods, then Anthony Pitt and brethren 
may take. But let the student observe, that 
Anthony Pitt and brethren would not take 
through the right of inheritance descending to 
them from Jonathan Pain, but by means of the 
right which is derived from Thomas &x>wn, and 
which they are enabled to execute successfully, 
because there is no one existing in the higher 
generations with a prior right to prevent them. 

It is usually mentioned in treatises on de- 
scents, that the lineal ascendants and the half- 
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blood may take by means of an intermediate de« 
sent. Our principles i^ill most clearly elucidate 
how this is effected. If, after the death of Ben- 
jamin Brown without issue, the es(:ate should 
ever come into the possession of Thomas Brown, 
and he should die without issue, and we should 
have to brand) off into collaterals from the blood 
of his supposed issue, the uncular blood of this 
would be entitled, and Joseph Brown being the 
eldest male of th^ blood would take, aiid on his 
death, or if he be dead, Timothy, his son, the 
half brother of Benjamin. 

The student will perceive several instances of 
such succession, in the following delineation of 
the course of the descent, on supposition that 
every one of the persons named in the table are 
in existence at the time pf the estate'^ first de* 
volving on them« On the death of Benjamin 
Brown his son William will itaij^ei and on bis 
death, bis son Isaac. On bisd^ath without issue, 
the descent will bmnch off fwm the blood of 
his supposed issue to its umulv blood, Lucy 
Brown will take as being amember of this blgod. 
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Od her death without issue, i&ie deftceat will 
branch off from the blood of her supposed issue 
to its uncular blood, Isaae Brown and brethren ; 
but as no member or descendant of this blood 
exists, it is the first term of our series, and the 
-descent will branch o0^ again to the uncular blood 
of this blood. Susannah will take as being a 
member of this uncular blood. On her death 
without issue, the descent will branch off from 
the blood of her supposed issue to its uncular 
blood. William Brown would take as being* a 
member of this blood. But as William Brown 
is dead (die estate having already passed him), 
his son George will take. On George's dealli 
without issue, the descent braiich^ 'from the 
Uood of his supposed issue to its uncular Mood. 
This micular blood is altogether a supposed 
blood, composed of George's whole brethren. 
As no member or descendant of it exists, it is the 
drst term of the series, and the descent will 
branch off to its uncular blood. Susannah Brown 
wouid taike as being a noember of ^is blood. ' 
Buftas she is dead, and has left no issue or de- 
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scendant, this blood becomes the first supposed 
blood of our series. We must therefore branch 
off from it to its uncular blood, or Bridget Brown 
and brethren. Bridget will take, and on her 
death without issue, the descent will branch off 
from the blood of her supposed issue to its un- 
cular blood. Benjamin id entitled as being a 
member of this blood. But he is dead. His 
children therefore will take. And as the eldest 
son, William, and all his descendants are dead, 
John, the half-brother of William, will succeed. 
On John's death his son Edmund takes ; and 
on his death, his son James. On his death with- 
out issue, the descent will branch off from the 
blood of his supposed issue to its uncular blood. 
Thus Penelope will take. On her death without 
issue, the descent will branch off from the bood 
of her supposed issue to its uncular blood. But 
as Edmund Brown and his descendants are dead^ 
there is neither member nor descendant of this 
blood existing. It therefore becomes the first 
supposed blood of pur series, and the descent 
branches from it to its uncular bloods Thus 



46 

Caroline will take. On her death without issue, 
the descent will branch off from the blood of her 
supposed issue to its uncular blood . Thus John 
Brown would take. But as he is dead, and his 
son Edmund and his descendants are also dead, 
Henry Brown, John's son by the second wife, 
will take. On Henry's death without issue, Fe- 
licia will take, as being a member of the uncular 
blood of his supposed issue. On her death 
without issue, the descent will branch from the 
biood of her supposed issue to its uncular blood. 
But as neither Henry Brown nor any descendant 
of his exists, this becomes the first supposed 
blood of the series, and the descent will branch 
to its uncular blood, Caroline Brown and breth- 
ren. But as neither member nor descendant of 
this blood exists, this is the first term of the 
series, and the descent branches from it to the 
uncular blood, Bridget Brown and brethren. 
But as neither any member nor descendant of 
this blood exists, the descent branches from it to 
its uncular blood. Thus Thomas Brown will 
take. On his death without issue, the uncular 



blood of his supposed KSsue will be entitled. 
Joseph will take as beitig a member of tbis blood. 
On )^is death Timothy Brown will take. On hi» 
de$th without issue^ the descent will branch off 
from tbe blood of his supposed issue to its 
uocttlar Mood. This is altogether a supposed 
blood, composed of the indefinite whole breth^ 
ren of Timothy. As no member or descend- 
ai^t of this blood exists^ it is the firat term 
of the series^ and the deseent will branch off to 
its uAeular blood, Thomas Brown and brethren^ 
As neither member nor d^cendaat of this blood 
exists, it is the first term of the series,^ and the 
descent branches to the iMicukr blood, Daniel 
Bi'own and bvette^n. Daniel takes ; and on his 
death, Philip Brown, as being member of the 
uncular blood of DaniePs supposed ebildren. 
On Philip^s death, Stephen will take, since 
Joseph and his descendants are dead. On 
Stephen's death without issue^ the descent wiU 
brsmch off from the blood of his supposed issue 
to its uncular Mood. As no member ov descend- 
ant of this blood exists, this kt the first supposed 
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bldod of the series. The descent will therefore 
branch off to its uncolar blood, Daniel Brown 
and brethren. As no member or descendant of 
this blood exists, it is the first term of the series, 
and the descent will branch off from it to its un- 
cular blood, Abraham Brown and brethren .^ On 
Abraham's death without issue, Robert Browli 
will take, as being a member of the uncukr 
blood of Abraham^s supposed issue. On Robert's 
death, since his issue and descendants are all 
dead, the descent will branch off from the blood 
of his supposed issue to its uncular blood, Abra^ 
ham Brown and brethren. As ndther any meitt- 
ber nor descendant of this blood exists, it is the 
first supposed blood of our series, and the de- 
scent will branch off to its uncular bloods. The 
male uncular blood is first entitled, if it could be 
ascertained ; but as it cannot, there is no obstacle 
to prevent the female uncular blood from taking. 
Jacob Finch, accordingly, takes. On his death 
without issue, the descent will branch off from 
the blood of his supposed »ssue to its uncular 
blood « Barbara Finch: will take, as being a 
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member of this blood. On her death, since her 
issue and descendants are all dead, the descent 
will branch off from the blood of her supposed 
issue to its uncular blood, Jacob Finch and 
brethren. But as no member or descendant of 
this blood exists, this becomes the first supposed 
blood of our series, and the descent will branch 
off to its uncular blood. Thu^ Sampson Finch 
will take. On his death without issue, the de- 
scent will branch off from his supposed issue to 
its uncular blood. Thus Andrew Finch will take. 
On his death, since his issue and descendants are 
dead, the descent will branch off from the blood 
of his supposed issue to its uncular blood, Sam- 
son Finch and brethren. But as no member or 
descendant of this blood exists, this is the first 
supposed blood of our series, and the descent 
will branch off from it to its two uncular bloods. 
But neither of these uncular bloods can be ascer- 
tained, for the pedigree both of the father and 
mother of Samson Finch is entirely lost. In this 
contingency the estate will escheat s for there is 
neither blood of issue nor uncular blood to take 
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it. Job Clarke, let the student observe, can 
never take, on account of Sampson Finch or his 
descendant's having entered. For it necessarily 

* happens, that the taking of any member or des- 
cendant of any male uncular blood, precludes the 
possibility of the estate's devolving on any mem- 
ber or descendant of the corresponding female 
uncular blood, or of any of the temale uncular 
bloods in the generations below. Thus, for in- 

, stance, in the descent from Bridget Brown and 
brethren, if no member or descendant of the 
male uncular blood, Thomas Brown and breth- 
ren, take, and thereby execute his prior right, 
the right of the female uncular blood, Charles 
Webb and brethren, remains unimpaired. But 
if any member or descendant of the blood of 
Thomas Brown and brethren actually take, not 
only is the right of Charles Webb and brethren 
destroyed, but they are wholly incapacitated from 
ever taking. For since Thomas Brown has 
entered, the estate will devolve to the blood of his 
supposed issue. Now Charles Webb and breth- 
ren, since they do not bear any relationship to 

E 
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the blood of Thomas Brown and brethren's issue, 
can never take. — And if Joseph Brown bad taken « 
as being of the uncular blood of Thomas Brown's 
supposed issue, and the descent had been forced 
down to the supposed issue of Joseph, still, as 
this supposed issue would be entitled by reason of 
the Joseph Brown quality of their blood, the un- 
cular blood, Charles Webb and brethren, which 
is not at all related to it in that quality, can never 
succeed. Just so, if any member or descendant of 
the blood of Abraham Brown and brethren take, 
no member of the bloods of Joseph Pain and breth* 
ren, Isaac Pitt and brethren, Charles Webb and 
brethren, can ever take. In the«ame manner it 
may be shewn, that if any member or descendant 
of a female blood enter on the estate, it can never 
be transmitted to any other female blood, except 
those related to such first taking female blood. 

Our enquiries relative to the descent of pur- 
chased property here terminate. The subject, 
the consideration of which we are now about 
to take up, is the course of the descent of an 
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AVGJB8T&AL ssTATE, Of of sucfa an estftte as hast 
descended to its last possessor from or through 
one or more of his ancestors. Before we pro- 
<?eed tQ t^ inyestigation, I will call the reader's 
attention to the commission of a var€fw vparkpoy, not 
in literatare, but in science, and as remarkable 
and disastrous an one too, as ever yet deranged 
and obscured her fair order. My predecessors, 
then, in endeav^^uring to account for the inci- 
dents attending the descent of newly purchased 
estates, have had recourse to the consideration of 
the method of descents observed in ancestral 
estates. Now, what, in the name of common 
sense, could be so preposterous as such a pro- 
ceeding? What, I ask, unless it be the results 
thai have been deduced ? Is it not utterly impos- 
sible, timt, in those very ordinjgmces which first 
made property inheritaMe, and first fixed a 
method of descent for it, the law could make refer- 
ence to the method of descent < observed in pro- 
perty which had already descended. Is it not mani- 
fest,> from the nature of the things that the rules 
for the descent of property held by occupancy or 

e2 
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purchase, must haye existed previous to the descent 
of property ; that therefore all rules for the descent 
of property that had descended must be of sub- 
sequent origin; and, consequently, that if, in ac- 
counting for peculiarities connected with the des- 
cent of one sort of property, we ought to refer to the 
method of descents observed in the other, it must of 
necessity be, that we ought to refer fromthedescent 
of ancestral to that of purchased property. 

Now to our subject. — As then the original 
and primary doctrine of descents, which relates 
to the devolution of purchased property, was 
already established, if not in practice, certainly in 
theory and policy, before any regulations for the 
descent of ancestral property could be requisite, 
it is reasonable to suppose, that whenever there 
might be occasion to frame any such secondary 
regulations, the law would so frame them, as that 
they might interfere with, and deviate from its 
fundamental doctrine as little as possible. Now 
let us see what alteration the property's having 
already descended in the deceased's family ought, 
in reason, to make in the line of descent marked 
out in the preceding pages. 
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Let U8 suppose, then, that Joseph Brown was 
the purchaser, and that on his death Benjamin 
Brown took the estate by descent This pur^ 
chased estate, according to our first principle, 
desicended to Joseph Brown^s issue. Benjamin 
Brown, accordingly, took it ; only let the student 
observe, that Benjamin Brown took the estate 
by virtue of the Joseph Brown quality of his 
blood, and not by virtue of the Elizabeth Webb 
quality. The estate, then, has begun to move 
in the line of issue: now no one can expect, 
that because Benjamin Brown took the estate r 
by descent, it is not to continue in the line of 
issue. Benjamin Brown's issue must be entitled 
just as they would have been if Benjamin Brown 
had taken by purchase. But he has left no issue 
or descendants; we have then, just as in the 
descent of a purchased estate, an infinite series 
of issues, and are necessitated to branch off from 
the first term thereof, or from the supposed blood 
of Benjamin Brown's issue. Our third principle 
directs us to the uncular blood, Bridget Browu 
and brethren. Now, as Benjamin Brown took 
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by virtue of the Joseph Bfo^cwi quoltty irf his 
blood, so his supposc'd issue is ^Dtitte^ thfOUgb 
the featofi <]uaKfy, and the ttncuflalf blood of whicft 
Bridg^et Brown is a ndeinber, through the same. 
If no member or descendant of thi^ unfctrlar blooid 
^xist, we nsinst take the uncular bidod of this. 
But there are two classes of uncled, the Webb 
nricl^ and the Brown uncles. As^ hdwer^r, tbi^ 
blood is entitled by reason of its Joseph Brown 
quality, the Webb uncles, who are not related W 
if in that quality, can nreret- succeed ; but the 
B^own uncles, or Thomsts Brown and brethren 
6nly are entitled. Now let the student mark, 
that the Joseph Brown quahty, by r^asotl of 
which the blood of Thomas Brown add brethren 
h entitled, is equally made up of the Philip 
Brdwd and the £sther Pitt qu^ilities. The blood 
df Thomas Brown and brethren is therefore en- 
titled by reason of its PhiKp Brown quality and 
Esther Pitt quality i, tod In equal degree by rea-^ 
^n of each. If no membcir or descendant dliny 
Member of this blood eKist, we look for its un- 
cular bloods. We hav^ now two different uncular 
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bloods, Daniel Brown and brethren and Isaac 
Pitt and brethren, each equally entitled, and the 
course of the descent is henceforward in all re* 
spects the same as that of a newly purchased 
estate* If the estate had descended from Philip 
Brown, instead of Joseph, the Pitt uncles also 
would have been excluded, just as the Webb 
uncles were, and we must have gone a generation 
higher, before the path of the descent could have 
taken its full latitude. 

Now let us consider the matter of Timothy 
Brown and the half blood. 

I have said that Benjamin Brown's issue were 
entitled by reason of the Joseph Brown quality 
of their blood. This statement, which was suf- 
ficiently acoirate for the object I then had in 
view, viz. to shew the exclusion of the female 
bloods, must now be corrected. 

Benjamin Brown had taken the estate, be- 
cause he was a member of the biood nearest to 
the Mood of Joseph Brown. On Benjamin 
Brown's death, it became a matter for the law's 
consideration, whether the blood next entitled 
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should be such an one as might be most nearly 
related to Benjamin Brown in the general or 
Benjamin Brown quality, and would have been 
entitled, if Benjamin Brown had taken by pur- 
chase, or such an one as might be most nearly 
related to Benjamin Brown's blood in its par- 
ticular or Joseph Brown quality. This point 
was soon settled ; for both these relations are 
combined in the blood of Benjamin Brown's 
issue ; they are also combined in the blood of 
Bridget Brown and brethren, but in no other 
blood whatever. 

The matter, then, rested between the blood of 
Benjamin Brown's issue and that of Bridget 
Brown and brethren. The law, of course, deter- 
mined in favour of the issue, and thereby kept its 
first principle inviolate. 

If, then„ Benjamin Brown had a son, C, C 
would take by reason of his being a member of 
the blood most nearly related to the blood of 
Benjamin Brown, both in the general or Benja- 
min Brown quality, and in the particular or 
Joseph Brown quality ; and if C had a son, D, 
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D would take by reason of his being a member 
of the blood most nearly related to the blood of 
C, in the general or C quality, and in the par- 
ticular or Joseph Brown quality. But Benjamin 
Brown had no issue ; still, however, the blood of 
his supposed issue, C and brethren, is entitled, 
as being related to Benjamin Brown's blood, 
both in its general or Benjamin Brown quality 
and its particular or Joseph Brown quality. And 
if we should have to branch off into collaterals 
from this blood of C and brethren, wie must look 
for the blood most nearly related to it in its gene- 
ral or C and brethren quality, and its particular 
or Joseph Brown quality. Now the general qua- 
lity of the blood of C and brethren (since we 
cannot notice any wife of Benjamin Brown) 
is precisely the Benjamin Brown quality. We 
have therefore to look for such a blood as 
may approximate most nearly to the blood of 
C and brethren, in the Benjamin Brown and 
Joseph Brown qualities. It is evident, then, that 
the own uucular blood, Bridget Brown and 
^brethren, is the one that best answers our en- 
quiry ; and that Timothy Brown is as effectually 
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excluded, as he would have been if Benjamki 
Brown bad taken by purchase*. 

• 

* As it was a doubt^ in the time of Bracton and Fleta, 
whfdier the half-Uood should succeed to an estate which had 
descended from the common parent, it is a general opinion 
that the exclusion of the half-blood from the inheritance of 
ancestral estates has been established subsequently to that 
age. Now the circumstances of the matter are 8u£Scient to 
convince me, that the exclusion of the half-blood from ances- 
tral estates must have been a settled point of law at some 
period antecedent to the origination of such a doubt; ior if 
there were no record or tradition at all relative to the capa»- 
bility or incapability of the half-blood in such cases, or if the 
report of antiquity were fisivourable to its admission, how could 
the lawyers of that day ever come by the idea of the propriety 
of its non-admission ? when all the arguments which have 
ever yet been devised for its exclusicm are so unnatural and 
iarced, that their inadequacy is confessed even by the very 
parties who have advanced them. 

The truth appears to be this-— the real principles of the law 
were forgotten long before the age of Bracton : when, thei^ 
in long process of time, the valid reasons for this extraordinary 
provision had grown out of knowledge, the same great appa- 
IrinM unaccountableness and injustice of it, as rendered Black- 
stone, Robinson, and every other writer so dissatisfied with it. 
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Now let us Wk^ another and more concise 
riew of the matter. If Benjanrin Brown bad 
been a punebas€?r^ hks issue would have been en- 
titled by virtue of the single and primary qualifi- 
cation of their blood being most nearly related to 
that of Benjamin Brown ; and we have seen that 
the half blood could not, in this case, pogsibly 
succeed. Well, if Benjamin Brown take by 



naturally induct thecontempmvies of Bracton to dispute its: 
legtiity« 

If Bractou bad known any thing of the real principles of 
descent^ would he ever have said that an estate descends quasi 
ponderosum quid cadens deorsum recta linea, " like a stone 
falling straight down ?" If Glanvil understood the true reason 
for exclusion of the father and lineal ancestors^ would not he 
have pefpetuated it^ instead of barely informing us beeredita-' 
teib nunqhiam aseendere } If there bad been^ in his time, a 
proper apprehensipii of our law, could those doubtful ques^ 
tions which he paa recorded (see L 7* c. 1.)^ and which 
probably proceeded from the perseverance of the Normans to 
introduce their own feudal policy^ ever have been agitated ? 
There mighty I think^ be deduced^ from one source or other^ 
abundaiit evidence, that our law's real principles Wei^e lost as 
etaiiy, at least, M the age a£ the Cofiqueror. 
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descent, the same primary qualification is m in- 
dispensable as before, while there is required an 
additional and secondary one, viz. that of being 
related to the blood of Benjamin Brown in the 
Joseph Brown quality. Thus there is engrafted 
upon the original terms of the succession a sort of 
sine qu& non, the exaction of which may perhaps 
cause the erasure df certain names from our 
former list of claimants, but can never possibly 
cause the addition of a single name thereto. The 
conclusion is, that the brethren of the half blood, 
since they cannot succeed to purchased property, 
cantiot possibly succeed to ancestral. 

Perhaps, however, the reader may think that 
the succession of the half brethren to estates-tail^ 
is a circumstance standing in direct opposition to 
this deduction. He oday perhaps think, with 
Blackstone and other authors, that there is great 
inconsistency in supposing Timothy Brown ca- 
pable of taking an ancestral estate-tail after Ben- 
jamin Brown, yet incapable of taking an ancestral 
fee-simple after him ; when, too, the pedigree from 
their common ancestor Joseph can be as strictly 



proved in the one case as in the other. But on 
this very point the law again commands the ad«- 
miration of the reader, for the clearness and com- 
prehensiveness of its views, for the deep discrimi- 
nation which has kept it free from such conflicting 
decisions, and for its steady undeviating adherence 
to its principles. But 1 hear the reader ask, whe- 
ther 1 intend to deny the fact stated by Blackstone. 
No— the fact is indisputable as regards the 
persons ; but there lies a . deep error in the state- 
ment both of the fact and of its causal circum- 
stances. 

7 o clear up this matter, it will be necessary 
to treat generally on the nature of estates- 

TAIL. 

In the outset, let. us attend to the real differ- 
ence between an estate in tail and one in fee- 
simple. If an estate be granted to A in fee- 
simple, and A die without issue, still the blood 
of A's supposed issue is entitled, and the path of 
the descent will branch off from it to its uncular 
blood. Thus A's brothers wil^r succeed. But if 
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Ml estate be girauted to A io feMail, as to A and 
ihe heirs of to body together, ^tid he die without 
issue, the estate will determine — the path of the 
descent caonot branch off into coUateirala — A^s 
brothers will not succeed. I here assign no rea- 
son ; I only state the bare, positive fact — one of 
those striking facts, however, which throw out a 
hint to the uaderstac^ing, if, by chance, the 
'dull sense m$y be thereby awakened from its 
Ustless, inadvertecit mood. 

There is this remarkable feature, then» in the 
commencement of the inheritance of an estate- 
tail, namely, that there is not allowed any 
branching off into coUatersls. Now, [ ask, 
whether it is consistent, whether it is. rational to 
suppose, that this inheritance can any where, in 
its course, admit the branching off into collate- 
rals, when it is characterized in its very b^n- 
niBg by an inability to branch off so. Let 
Philip- BrowB take an estate-tail by purchase ; it 
Is a' fact, Ihat, if he die without issue, ^the estate 
icatanot go into collaterals. Well, let Philip leave 
issue, Joseph and Thomas, let Joseph take and 
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die without issue, I ask whether it is ratioaal to 
suppose that the estate can now go into collaterals ? 
If the learned reader will draw his answer from 
the extetnporaneous suggestions of his reason, 
and not from the resources of his learning, that 
answer must be i n the negative. I know well 
the ai^ument which the tenacious disputant may 
bring forward, in favour of the descent^s diverg- 
ing into collaterals on the decease of Joseph 
Brown without issue. I shall only just say, that 
if the principles exhibited in the preceding pages 
be sound, that argument is wholly valueless. 

Now from the bold fact and startling infer^ 
ence to the proof. — It has been shewn, that a 
man has but one set of heirs, the actual and pos- 
sible members of the complete blood of his 
children. It has also been shewn, that an un- 
cular blood can inherit to a complete blood only. 
Well, when an estate is granted to A in fee, or to 
A and his heirs, on A^s death the estate descends 
by the terms of the gift to A's heirs, that is, to 
the complete blood of his children. If neither 
any member nor descendant of this blood exist, 
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we fthall have to branch off inta coUatotili^ W« 
h^vea complete blood to branch, from ; there-* 
fore the uqcular blood i^, entitled. But mark 
the dbtinction : if A had taken an e^tate^hci^ 
griant^.to hiip and his (ieirsof bis. body begot- 
tep, the eatate would, on A^a c^eath, b^Ve.deil-^ 
cende4 by tb^ .tero^is of the grant to hia bains of 
hip body begotten — to his heirs of his b^dybe-* 
gotten, (let the true bearing of these words, after 
having been lost to the understanding, of men 
for these thousand years*, be at length again 
comprehended) to his heirs begoitmi not.to his 
heirs — not to the actual and possible members of 
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* Mr. Cruise is inclined to think, that, since no mention is 
made of theae limited fees by Glanvil, the date of their origin . 
is more rec^it than the time of his writing. I would ob- , 
serve, then, that if these pages afford a right explication of 
the true legal nature of these estates, there can be no doubt- 
ing that their creation and the fixing of the course of their 
descent took place, while yet the knowledge of the law was 
unimpaired by time— long before the age' of Glanvfl or even 
of the Conqueror. 
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the complete blood of his children, but only to 
the actual members of that blood. Now if A 
die without issqe, we cannot call in the possible 
issue to help the descent into collaterals. And if 
A had any number of children, and all of them 
had died previously to his decease, we should still 
be unable to move the descent into collaterals; 
for even if we were to take the deceased children 
into the account, they could be nothing more than 
the actual members of the blood of his childi*en ; 
whereas, it is only from a complete blood, consist*^ 
ing of both actual and possible menibers, that we 
can branch off into collaterals. 
' If then there be any truth in Jhe doctrines I 
advance, the course of the descent of an estate- 
tail can no where deviate into collaterals ; for 
each successive tenant takes it to himself %nd his 
heirs of his body begotten. Such is the restric- 
tion necessarily imposed on the descent of estates- 
tail, or rather on the descent of those old limited 
estates first niientioned by Bracton, which were 
distorted by the misconstruction of the judges 
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into conditional fees, and. afterwards restored to 
their former nature by the statute de .donis*^ . 

But it will be asked, whether, in the aboT^ 
supposed case of an estate-taU to Ph^ip Brp;H^Y|, 
it is not law, that on the death *^ipf Jo^pb 
Brown, after entry and withqut issue,, Thp^jm^ 
Brown shall take. Certainly it is; but be will ^£;, 
not as a collateral heir, but as a son and b^ir.qf 
Philip Brown. But before I proceed to the,p^99/ 
that he can thus take as son, I must be allowed ]tQ 
complain of the great undecisiveness of my pre^- 
decessors on the descent of estates-taiL Owing 
to the erroneousness of their general principles, 
they appear to have been unable to form any one 
positive and distinct notion of the manner in 
which one brother succeeds to an estate-tail on the 
death of another without issue. 

As far as regards the whole blood, the repr^ 
sentations of authors amount, perhaps, to a pretty 



•*j^^ 



* See Cruise on Conditional Fees and Estates-tail, vd. L 
Dig. 
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direct declaration, that one brother takes on the 
death of another as his collateral heir ; but when 
they come to notice the admission of the half 
blood, they are evidently embarrassed at finding 
their opinions obstinately contravened by the 
genius of the law, so decidedly marked in the 
rigid exclusion of the half blood from ancestral 
fee-simples — ^they are plainly at a fault — in one 
sentence they attempt a reason for the law^s not 
insisting, as usual, on the disqualification of the 
half blood, and urge the false plea, that, as the pedi- 
gree must hfi strictly made out, there is no need of 
the auxiliary proof, wholeness of blood — theh 
in the next sentence, as though they altogether 
abandoned their notion of fraternal succession, 
they raise a talk about formam doni — about the 
issue in tail being always of the whole blood to 
the donee. If he will refer to the pages of Cruise, 
who has collected the reasons and opinions 
relative to what is called the lad mission of 
the half blood to estates-tail, the reader will 
perceive this wavering uncertainty, this want 

F 2 
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50' bottotn in^ ai^hieirt^^tid^ prioeiple^. ex^B^ 
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' 'MK'Criii^e says, "The maxim seizina fecit 
itlrpitem does not take place in the descent oi 
e*tates-tai!, it being only necessary, in deriving a 
title to an estate-tail by descent, to deduce libc 
pedigree from the first purchaser or donee,- and 
not that the claimant is heir to the persovi last 
Is^ized. For the issue in tail ckiiQ per feiimam 
dorii,^* &c. •^ The exclusion of the half hkwpd 
does' not take place in the descent of esfetes-tei), 
bi?cause the descent from the first donee of an 
estate-tail must be strictly proved ; and where the 

Kiieagie is thus made out, there is no need of this 

-I- 

* Let me once for all request the reader to observe, that I 
liave nevef intended to consider any extract in direct refer^nioe 
to the writer from whom it may be cited* It ha^, in^ fyfft, 
rarely happened that I could fairly^ even if I had been in- 
clined^ make any whatever personal allusion to other authors ; 
innamnch as the opinions and doctrines they have promul- 
gated are, in almo^ all oases, not such as they are themselves 
individually responsible for, but such as they have imbibed- 
^Pfdtti a course of 'professional reading. 
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auxiliary proof; and Lord Coke says, * that the 
issue in tail is ever of the whole blood to the 

donee.^ Aud^ in a modern case, Lord Ketiyon 

liaidi ^ In the case of estates-tail^ the half blood 

coming within the description of th<e entail xpaiy 

iiaberit as effectually as the whole blood. Ther« 

the rule of possessio fratris does not apply/ *' 

Now, I ain unable to derive from these Qbser- 

mtions any precise information as to the settled 

lopinion of the profession on the manner in which 

the brethren of the half blood succeed. I can 

only collect, that the profession acknowledge oi>e 

or all of the three following doctrines ; Isty that 

■ 

the brethren of the half blood succeed as a colla- 
terals absolutely ; 2nd, that they succeed* as de- 
scendants of the donee's, and take from him;. 
3rd, that they take partly as a collaterals, and 
partly as a descendants. 

Now, as to the first point, we have seen that 
there can be no such thing as collateral succession 
in the descent of estates- tail. ' As to the ^ecilnd 
point, we have seen that the law- does not al]oM( of 
there being any other heirs to a man than the 
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members of the complete blood of his children. 
Now, as the law bad determined the rightiiil 
descent of estates-tail, or of those old limited 
estates mentioned by Bracton, long before the 
statute de donis was made for enforcing Itfaat 
descent, it follows (whatever may be said about 
formam doni) that a donee's grandson, D, neither 
does nor can, on the death of his half-brother, C, 
without issue, take as heir to the donee. With 
regard to the third point; I hate bo need to 
say more, than that the mode of succession th^rtein 
mentioned is made up of the above two impossi- 
ble modes, and is besides in itself vagucf and' 
undecisive. 

I now proceed to show how one brother, whe- 
ther of the whole or half blood, can succeed to 
an estate-tail on the death of another. To effect 
this, it is necessarv to consider some matters rela- 
tive to the descent of a fee-simple. If A die, leav- 
ing two sons, B and C, and neither of them enter, 
the descent, on their death without issue, branches 
off into collatei'^ls, from the blood of which 
they were meihbers. B bad a prior right, but 
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tlie ex^steQpe of Jh§t>rigbt .iva9 oqt,; duwig^ lifs 
life, iqpompatil^ with, nor, after his^eatfo, alall 
diattE)€l; ftom^ the cooamon right which aHacbed 
to him and to C, and to all the possible members 
of Iheblo^d to which'he and C belonged* BjUkt 
wppose^B had entered, his right would have be* 
eeaie axclusive^ and there would have been no 
loag^ wy common right existing ; we could not 
tberlaforet on B's death without issue,: have 
bean^ed off into aollatarals, from the blood of 
whiph^ he is a member : we must have branched 
off, from th^ blood of B^s children. Well— »but 
bow did B^& entry destroy the ccunmon right whi<ji 
appertained to C and the other indefinite member^ 
of the blood heand B belonged to ? Why, the 
grand and original object of the law of descents 
was to appropiiate the estates x>f occupants* B 
has made himself an occupant ; the law therefore 
necicssarily^ enforces the devolution of the estatei 
o«>hi8 0hihlren. (See our fir«(t principle.) Thus 
an exclusive right centres in' the complete bloods 
f^ B^s children^ and of course the plaioiof C and 
the other indefinite brethren is c^nc^lleci* . ., .^r 
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• ; ' No^jlet me direct the.attei^ioa qf the sti^i^iept 

^o a distinction !^ If B.die before entry, but l^^r 

ing issue, sucfi issue will have a prior rjght with 

ifi:\io^ f *» v'-'i I. ' ■ ■ • 

regard to C, who will therefore be prevented from 

entering, though the common right belonging to 

'■»f •-/m u^:^i \ ■ ' •^- • 

the complete blood of which he is a ^nember 

IS still unimpaired. But if this is^ue die without 

issue and before entry, and consequently without 

having forced the descent on its supposed isf u^, 

C will enter and take as son to A. Thus then we 

see that it is not B's actual issuers having a rififht 

to the estate that prevents C^s taking as son ; jt 

is B^s indefinite issue's having an exclusive rights 

And here again let me beg the student to jg-ive 

the stress of his attention to another more nice. 
-.•■■.. ■ • ^ 

but no less real and substantial distinctiqa/ B'fi 

issue's having an exclusive right prevents C^s 

taking as son to A ; and B's issue's right was 

made exclusive by B's entry. Now let the stu- 
, '' *' * ■ 

dent beware of the conclusion that it is B's seizin 

that prevents C's taking as son. It is not B's 

seizin, but the effect of that seizin, that prevents 

C's so taking. If B could make seizin without 
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proHticing thai^^flfecti'the comiiidn righ^ would 
stiH^Vetiiaiil to C'and his iridelinitie^bVeihre^^ aria 
he would take ds son, notwithstanding B's seizin. 
This point is, I trust, fully comprehended; 
oiir way however is not yet clear. I find myself 

^ ' , ' ' . . • ■ • s I < r 1 * 

again obliged to arrest the progress of the student 
by i^ecommending another matter to his particular 
observance. I have said, above and elsewhere, 
that B's right becomes exclusive after his seizin. 
Now let it be marked, that it is not B's seizin 
which makes his right exclusive, but the eftect of 
the sefzin in giving an exclusive right to B^s issue. 
Bs seizin forces the right of inheritance dowtt to 
his -indefinite issue ; the right of inheritance con- 
isequeritly can no longer reside in B^s brethren. 
Thus the whole immediate fight to the estate 
is ''ceriired in B and his issue. If B's- seizin 
were not attended with this eflect of absolutely 

• - - 

forcing the right of inheritance down to his issue, 
aright bf inheritance would still remain in B^s 
br^tliren, and consequently B^s right would not 
be excHisive, but would and must still remain 
a prior Vight only. 
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' ^bto' )etiu^8uji|ipBe thatiB^ (Jos^h Branri^i) 
talpes^D > eltitfe^taiA idstead of fee^simple firom 
hia f^er, AV(Pbilip) ; and first, 4hat B died «ivitb. 
otit>»8be. ' B^s entry cannot give any ^exclusive 
right 40 fais indefinite issue, because of the re-- 
stdtttife terms of the grant ** to him and his hem 
hkgtiU&ni^* therefore neither can B^s right beren- 
dered exdosive ; nor can the eonimon rights 
i^Uich/a^pcMaMed to him and C, and the ntlrar' 
abttttd-meidbcrs of the same blood, be at alLaf^ 
flfqtediby the seiBip. C (Tbomas Brotrn)vftereh^ 
fofe^ and 4iis aetual brethren (Stephen Br0ifrn)f 
staled' id just tlid same situation as they woaU 
hwe done tf B had never entered. ThUs € 
takee^ asisoii^ from A ; and on C^9 death without^ 
islbua, wliedi# before or after entry, S (Steph<^n 
Bjtowi^VC's half brother, takes also as son from 
hi'- Next, let OS suppose that 3 (Joseph Brown},^ 
ha$ left jsgiqe, Benjanitin, Bridget, and Timothy i^^ 

■f 

B's seiian cannot give tp thi^ issue an exclusive 
right: the operation of the law which would give 
^n exdosiv^ fight to the Cjomplete bl,opj(| of B's 
issui^^as^complete, is restraiiied )i>y^ tjbie terms cf 
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the grant. It daniiiit be expected that the' law 
should Acknowledge an exclusive right in <B6ii|a^. 
mtn, Bridget, atid Timothy. The la^ wilft/QOt 
allow such a right in any individuals of a bfa^od^ 
even '^heo there is an exclusive right in itfaat 
blood 08 complete ; much less will it allow such 
a right in individuals of a blood, when that bloody 
as complete, has no such right The r^ht there- 
fore of this issue is only a prior right ; and: the 
common right appertaining to C and SI is: jatill 
unimpaired. Let Benjamin die without issUe ; if 
he have entered, his entry can bave-^o teflfecttQ^- 
destroy the common right attaching to Bridget 
and Timothy. Timothy then will take^ di son, ' 
from B (Joseph) ; and on Timothy ^s df»tlftrwtth« 
out issue, Bridget, as daughter, from Josefrfi -; and 
on her death without issue, C Cpiomas JBfowo)^ 
whose right has never been cancelled, will take^ 
as son and heir to A (PhUip) ; and on C^s death 
without issue, S (Stephen) also will take as son and 
heir to A (Philip). 

* 

It has been proved, then, if indeed Ihire be 
any dependance to be placed in the fcmigoiiigargii^ 
ments, that the descent of an estate-tail cannot 
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a^it^of cdllitefal successiari ^, that the coiirte of 
Succe^ion IS lineal only V that seizin of an estate- 
taiii dannot' be attended with any effect wliatever^; 
&d' tnit tfiat- which has hitherto been called^ a 
^e^enl to the hklf-blood, is, in reality, a descent 
from own parent to own child. Let it then no more 
be argued from the admission of the haff-blood hi- 
estates-tail,' to the propriety of its admission' in 
ancestrM iestates iii fee-simple. Let usno longer 
charge the law with inconsistency on this score ; 
let ii's 'rather acknowledge that we find, in this very 
instance, fresh reason to admire its steadiness, its 
perseverance, its deep penietration and clear-sighted 
ainl'ih the prosecution of its principles*. 

^ ' There yet remains another matter, the inves- 
ligation of which is important^ thoiigh,' in our 
pi^e^t state of acquaintance witli our subject*, it 
vfrllr be atteh'ded with^ no diflSculty. I allude to the 
'descent' of a UEMAiNbER or reversion. ' From 



t.i 



J. 
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the existence of so very wide a difference between 

■* The reader will find more on' estates-tait in note E. 
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and those that hpe l?^en ^flTer^d by^^^e^^^t^o^^ 
who have preceded jne, aqd e95^ci^l|y,^0:9/»^ \]^e^ 
as^rtipn, that a b»re right is, ^qi^y^^l^^^j t^^| 
seizin, in conveying an estate tp a oiaQ^^^bei^l^ 
the reader will necessarily suppose, that thedireot 
tions I have to deliver on this point must vary 
considerably from those usually ijivi^n. ^ jr,|i(^..ija- 
struction I shall offer to the student will be very 
concise; it is merely a recommendation that he 
will not deviate in the least from the principles 
above pursued. Now I feel no little gratification. 

that the general views we have taken of the dlpc- 

"., ■. p . • ■■■ ■■'■'' ''.j-ruj 

trine of descents are such as are calcuiat^d^ to 
make the attentive student at once master of a 
branch of the subject, which other authiors ihave 
found themselves obliged to introduce ^witl^ .a 
declaration, that the. manner of descent thereinjs^ 
different from that elsewhere pursued ; and I am 
not without hopes, that the more learned reac^^r, 
will think that the very unity and uniyefsality gf * 
the system I advocate, afford a strong additional 
presumption in favour of its correctness^ 
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6at tnoagh the student is most probably of 

I 

himdelf competent to ascertain the course of the 
deiscent of a remainder, yet, as it is important to 
prevent the possibility of a mistake, it will not be 
improper to offer him a more particular guidance. 
We will suppose, then, that an estate has 
been given to some person in tail, with remaihder 
over'in fee to Benjamin Brown. 

' Co the death of Benjamin Brown the remain- 
der will descend to the complete blood of his 
^^tiildt-eb. Now, let the student observe, we can 
have nothing more to do with Benjamin i^rown. 
TKi estate resides in the complete blood of hii^ 
issue. There are four members of this blood 
exJstihjg^ William, Susannah, John,' and Caro- 
, line. These four branches are, according to our 
first principle, equally entitled. The law, how- 
ever, gives a prior right to the William Brown 
branch. We must now trace this bmnch ; but in 
doing so, we must still bear in mind, that the 
right of the other branches is not cancelled.- On 
William Brown's death, the complete blood of his 
issue is entitled to a prior right : for let it be ob- 
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i8erve4> that Susannah, John,, and Caro^ite's 
claim cannot be effected by Willjam's 4s^^ 
Th^ aptual members of the.||lop4 of Wipiam'f 
issue are Isaac, Lucy, and Geoi^e. Isaac. ha&B, 
prior right with reference to Lucy and Geoi^g;^, jt^t 
as all three of them have a prior right with r^pect 
to Sfisan^ah, John, and Caroline. On Isaac^s 
death without issue, George, beiqg male, has a 
prior right with regard to Lucy, as Lucy with.rpgard 
to Susannah, John, and Caroline. Qn George^s 
death without Issue, Lucy has a pripr rigbf wiV^ 
regard, to Susannah, John, and Cafpline. Pn 
Lucy's death without issue, there is nope p99« 
sessing a prior right to prevent the right of 
Susannah, John, and Caroline. But John^ beiQg 
male^ has a prior rig^t with respect to Susannah 
and Caroline. On John's death the complete 
blood of his issue, of which £dmund, Penelope, 
Henry, and Felicia, are actual members, is en<f 
titled to a prior right with resipect to Stjisannah 
and Caroline. Edmund, moreover^ has a prior 
right with regard to Penelope, Henryj and Fe« 
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lici^. On E4fn.uiid'8 death, ^ the complete hlood 
of his isso^, of which Jam^ is a positive mem- 
ber, is entitled to a prior right with regard to^ 
Penelope, Henry, and Felicia, as they are with ^ 
regard to Susannah and Caroline. On James's 
death. withqut issue, there is no one to prevent 
Penelope, Henry, and Felicia. But Henry has 
a^priorrig^it with ^respect to Peuelppe ^nd^Fe- 
lipia, 9s the^y with respect to Susannah and Caro-. 
line., On Henry's death without issue, there i^ 
no^oqe to preyept. Penelope and^ Felicia, who,, 
bcflpg fernale?, are entitled jointly. On their, 
death without issue, there is no one to prevent 
S|isanpah and Caroline, who, being female, are 
entitled jointly. If they die or have died with- 
out issue, the matter will stand thus. . We have a 
complete blood, viz. that of ^hich William, Su- 
sannah, John, and Caroline were members. No. 
niember.of this blood, nor yet any descendant of 
it,(exists. , We have then an in6nite series of < 
blpQids, and must consequently branch off iqto, 
coU^tj^rak frpm the first t^rm of the series, or , 
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from the complete blood of w^hich William, Su- 
sannah, John, and Caroline were members. 
Tne uncular blood, Bridget Brown and brethren, 
willfhen be entitled. 



• t 



' I have how completed my exposition of the ' 
doctrihfe of descents. The principles on which I 
have proceeded are entirely new, but yet sdchis " 
I hdve arrived at solely through thfe guiaahce of 
neural reason, in a close examiuaiiob and prif- 
strit of those traces, which still reiilaih in "the 
law's oldest, truest, and most permanently esta- 
blilbhed decrees. Considering these principles, 
therefore, as the law^s rather than my" own,''! 
sh^H ^ay withotit reserve, that they arise* from 
c6nsiderati6ns so simple and unfictitious; that 
they afe in themselves so rigorously strict, arid 
have been so uniformly and perseveringly ad- 
hered to, that every reflecting and impartial mind^ 
must allow, that the common law of England, 
instead' of deserving the reproaches which hive 
been so profusely cast upon it, relative to its de- 

G 
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cisions on the subject of descents, does therein 
singularly and pre-eminently vindicate and main- 
tain to itself that high general character which 
its elegant commentator has ascribed to it, viz. 
that of exhibiting in its ordinances the very 
*' perfection of reason.^' 
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NOTE A. 



, * 'i 



Amono lawyers, I will dot say in the law, 
there has existed for ages a maxim, expressed in 
these words, Non jus sed seisina facit stipitem. 
The doctrine contained in this sentence has 
hitherto been universally acknowledged and re- 
lied on as correct ; while involving, as it does, a 
point of elementary importance, it has, in every 
treatise on descents, been inculcated as a piece of 
fundamental information. The following is a 
citation from Blackstone on this subject : " We 
must also remember, that no person can be 
properly such an ancestor, as that an inheritance 
of lands or tenements can be derived from him, 
unless he hath had actual seizin of such lands, 
either by his own entry, or by the possession of 
his own or his ancestor's lessee, for years, or by 
receiving rent from a lessee of a freehold/' 

b2 
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Numerous authors might be quoted to the 
same effect ; but what precedes is sufficient to 
make the student acquainted with the general 
voice of the profession on this matter, and to 
shew him how decidedly it is at variance with 
the opinion I have ventured to express. 

I now. proceed to state the case, from the 
perplexities of which this long-established but 
fallacious doctrine originated. 



CASE X. 

If a father die, leaving a. son and daughter by 
a first wife, and a son by a second wife, and the 
son by the first wife die before entry, the estate 
will then indisputably devolve on the half-brother, 
son by. the second wife. Now, if the law considered 
the bare unprosecuted claim of the son by the 
first wife to be equivalent to a seizin, the estate 
must inevitably have devolved on the sister, as it 
y ould have done, had he actually entered. While 
then theulaw^s kpown and undoubted determina- 
tion, that the issue or def^cendants of a deceased 
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persoD BbaU succeed to any estate, to which that 
person would, if liviDg, have been entitled, dic- 
tated that the bare unexecuted right to be seized 
wa^ as efficient in making an ancestor, such as 
that right and title to an estate could be derived 
from him, the decisions in cases like the preced* 
ing obstinately negatived such a conclusion. 

The lawyers of former days were embarrassed 
with this apparent contradiction ; and beitig at a 
loss how to soften the direct opposition mani- 
fested to the just and natural doctrine, whi<ih 
they would have deduced from every other source, 
they found themselves compelled to adopt the 
principle, which the resolution of the Case X 
appeared to suggest. They accordingly assert^ 
generally, that no person could be such an an- 
cestor, as that inheritance in lands can be derived 
from him, unless he hath had actual seizin ; 
then summoning to their aid the false notion of 
representation, they thought themselves prepared 
to r^econcileand account for every thing that might 
elsewhere appear adverse to their maxim. 

This manner of meeting the difficulties which 
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presented tbemsettes, in decisions of daily occur- 
rence, is certainly ingenious; but I trust, thait 
when we shall have bestowed a little considera- 
tion upon it, both the student and more learned 
reader will agree with me, that it is perfectlj' 
elusory and futile. We will take a case : — Let a 
man die, leaving a son, B, and a grandchild, C, 
issue of a pre-deceased elder son, A, it is certain 
that C will succeed in preference to the son B. 
How is this to be accounted for ? The authors and 
abiettors of the tenet, that seizin is necessary to 
constitute an ancestor, cannot say that which is 
natural and obvious, viz. that the grandchild 
grdutids his right on that of his pre-deceased 
Ibther, A ; they therefore resort to their doctrine 
of representation, and say that the grandchild C 
takes by right of representation , i. e. as representing 
his fslther, A, or as his father A^s representative. 
Now I conceive the meaning of this to be^ that C 
does not take by his own right of heirship, but 
merely as a representative, and that A, therefore, is 
the person who succeeds by his own right, but by 
means of his representative, C. I have not, I 



87 

believe^ been guilty of the least distortion in de- 
ducing this ultimate signification* If this, then, 
be. what is intended, I would ask by what right 
A himself would, if livings succeed ? It wiU^ 
doubtless^ be answered, by his own rights as heir. 
B|Jt it may, surely, be retorted, that A or a soa 
generally does not succeed in his own right t^ 
his father,, but merely as his father^s representar 
tire ; or, in other words, ths^t the father himself 
still continues in possession by means of his 
representative, his son*. It will certainly be 
difficult to assign any good reason why this 
right of representation, if admitted into any part 
of the doctrine of descents, should not obtain 
universally throughout it, to the total exclusion 
of the own right of heirship. It was not, how- 
ever, the object of those who invented or bor- 
rowed the principle of representation, to carry it 

* Do not let us suffer the civil law and its doctrines to in- 
fluence us in our reasonings on this matter. Those who 
framed our law most probably knew nothing of the civil law— 
most assuredly p&id no ragard to its doctrine of repremrtHtion*' 
or to its method of computation of kindred. 
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to the length to which, as I conceive, it will, it- 
once allowed, obtrude itself ; for then the same 
contrariety would have appeared in the case X, 
as there would, if they had attributed the succes- 
sion of the issue and descendants of a person, 
who had never been seized, to the real cause, viz. 
their own right of heirship. 

Having offered the foregoing remarks on thie 
expedient which was necessarily adopted, in* 
order to prevent the ordinary cases from leading 
to inferences incompatible with that whieh the 
caseX appeared so imperatively to demand, I 
shall pass on to support my own opinions, that 
the law recognizes but one right only by which a 
person can take an estate by descent, viz. the own 
right of heirship ; and that this right, unattended 
with seizin, is as efficient as an actual seizin, in 
making a person such, as that inheritance of lands 
can be derived from him. It will not be neces- 
sary for me to concern myself with the discus- 
sion of more than one of these points ; for as the 
additional and secondary right of representation 
lyais devised and introduced solely from a disbe- 
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lief ill the latter of these two positions; I iifusf/ 
that if I shall socceed in establishing that one, th<e 
other will be generally conceded.' 

The common fiict, that the issoe^of a Jidrsoii' 
entitled to lands will indefeasibly succeed,' 
whether he enter on the lands or not, is a vatid 
foundation for the tenet which I would maiiitaih. 
All that is requisite, therefore, is to obviate the 
force of the repugnances which present th'ebfi-* 
selves against it ; and as these are confined t6 the 
case X, and those involving sittiilar points, -th^ 
principal matter is to show, that, whatiever ap]^a> 
relit discordance such cases may exhibit, tbey'dfd 
not in reality contain any thing in the least siil>^ 
Torsive of my position. 'I 

It is highly important then to bear in mitKP, 
that there exists a material difference between t!ie 
nature of the right which attaches to a miEiii^ 
children collectively, and that of the right which 
belongs to any one or to any number of themf in 
his or their separate capacity. Our first 'prin6i'ple 
declares that the right of inheritance rteidas 
solely in the* children of the occupant or owner ; 
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t|ie 90iiiaion riglU, tbereforei^ wliicb appertains to* 
tinmi all collectively is absolute and exclusive:! 
the law does not allow that there i& the least pre* 
tQu^Joii in any other person or blood whate^irer. 

Now the right of the males^ which is detached) 
from that of the females by the fir^t canon, aad 
the right of the eldest male, which is detached 
f^om that of the other males by the second cai^oiH 
are of a character essenljally distinct from that of 
the common right ; they are prior, not exclusive, 
rights.. For in^itance, in giving prerfereace to the 
eldest male^ the hw postpones, but neitb^en doea 
Qor cm anniil, the claim of the other child nen. 
The capons, merely regulate the order in which 
the children are to prosecute their claimSi li'faii» 
then in the. caae; >X, the son by the first, wife was 
possessed o^ a prior right only ; the utmost pos^ 
sible extent of the lav's indulgence toward. him» 
was to give him the first chance of actively 
enforcing his righjt, and thus rendering it exclu- 
s)|ire ; he ha^ not availed himself of this ^privilege, 
^4 npneof hjs. blood r/emain ; consequently, the 
son by the second wife, since he is next entitled 
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to the precedence, may now execute bis claiitf. 
It i8 here, let the student observe, utterly impoa* 
sible for the right of the son by the first wife 
to inure as an actuaj seisin tfvhis sister, unless the 
law were to consider that right exclusive, and 
thereby to make a most aggravated violation of a 
previously established fundamental principle. 
Since, then, the exceptions presented by the case 
X, and those similar to it, originate in a reaspn so 
peculiar and substantial, the determined opposi- 
tion, which they seemed to hold out agaiust 
the rule, for which I contend, is, if I am not 
mistaken, completely removed. I shall not, how- 
ever, conclude the discussion of this subject 
within the limits of this note, since there still re- 
main, though they cannot in this place be properly 
introduced to the reader, some other consider- 
ations, by which the truth of my position will be 
yet more strictly and unconditiopally established. 
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NOTE B. 



Since the principles which have just been 
exhibited as the foundation of the doctrine of 
collateral descents, would be greatly serviceable 
in the discussion of the question relative to 
the maxim, non jus sed seisina facit stipitem, we 
will recur to the consideration of that subject. 
I shall here lay before the student a few observa- 

f 
ft 

tions extracted from a highly esteemed work*, and 
containing the points which I intend to contro- 

a 

vert, more explicitly stated than they are in 
the more general passage already cited from 
Blackstone. 

^^In case the ancestor takes by purchase, 
he may be capable of transmitting the property 
so taken to his own heirs, without any actual pos- 

— ^ ' ■ ' ,mm\m^mMJ mmi ii ■ ■ ■ * 

* Watkins on Desc^its^ 2nd ed. c. 1> 36, 37, 58. 
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session in hinlself ; but if the ancestor himself 
takes by descent, it is absolutely necessary^ in 
order to make hini the stock or terminus from 
whom the descent should now run, and so enable 
him to transmit such hereditaments to his own 
heirs, that he acquire an actual seizin/^ 

^^ It is indispensably necessary that such per- 
sons who so succeed (to purchased property) by 
DESCENT, gain an actual possession/or what is 
equivalent thereto in the respective premises; 
otherwise they shall descend, not to their heirs (as 
such), but to those who shall be able to show 
themselves the right heirs of such first purchaser.^^ 

'^ It is absolutely and indispensably requisite^ 
that he (the heir) be actually seized of the here- 
ditaments so descended, in order to make himself 
the stock of descent or terminus, and make such 
hereditaments transmissible to his own heirs. 
For if he die before entry, or other actual seizin 
or possession obtained, the brother of the half 
blood shall succeed to the inheritance, in exclu- 
sion of the sister of the whole." 

The first part of the above paragraphis^ com- 
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meiices with an acknovrtedgmeal;, that a par« 
chaser^ though he die before entry on the pur^ 
chased property, is^ nevertheless, capable of 
transmitting it to his ourn heirs. Now this is 
a fad much in ftrvour of my position, that the 
bare unexecuted right to be seized is as efficient 
as an actual seizin. 

If it should be alleged that those modes of 
purchase, to which livery of seizin is not neces« 
sary as a completion, are of an origin subsequenrt 
fo the introduction of the feudal transfer by 
feoffment, I would observe, that many such 
conveyances, as would of themselves, without 
further process, fix the property in the purchaser, 
may have been practised antecedently to that 
periodv and afterwards thrown into disuse by the 
Norfna«i innovations. That devises were used in 
the t^me of our Saxon ancestors, is a matter of 
whieh there is no question. 

In every one of the extracts it is expressly 
stated, that a person entitled by descent mtnt 
make actual seizin, and that otherwise his own 
facfrs diall not succeed as such; Now, under the 
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conviction that the doctrine of representation 
must be either wholly given up, or universally 
adopted, I do not hesitate to say, that the instanc- 
ing of a single case will be sufficient for the 
refutation of this position* Let A have two 
sons, B and C, of whom let B, the elder, have a 
daughter, and then die, aud afterwards let A die. 
It is positive law, that B's daughter will succeed 
to A's estate in precedence of A's own son, C. 
Now it cannot, surely, be imagined by any one, 
that the granddaughter, C, can take as heir to A 
in preference to his own son. Set aside the con- 
venient shift of representation, and it appears 
evident that C takes as heir, and as such, to B, in 
whom was vested the right to be seized, but who 
never was seized. The conclusion which may 
be drawn from hence may be confirmed by num- 
berless eases ; while there is not, I believe, a single 
case to be produced in reality militating against it, 
But the objector will perhaps press upon me the 
case mentioned vn the close of the last extract, and 
ask, whether the sister of the whole blood is not 
heir to her brother. I would answer, that it has 
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taken notion ; for, let the reader observe, though 
the sister of the whole blood would have taken if 
ht had made seizin and died without issue, y^ 
she Wduld not have succeeded as heir to him, but 
as heir- to the blood of his supposed children^ 

I have now, I trust, made good my position, 
that the bare right to be seized is fully as efficient 
as an actual seizin in making an ancestor such, as 
that an inheritance of lands can be dmved from 
him. The extent of my position is this, that 
a man's own heirs will succeed as such to hi mo 
whether he miake seizin or not. Let it be ob^ 
served, I do not say that seizii!! of a fee<«imple 
produces no efiect. The heir's seizin of a fee- 
sifhple had an operation, the reasoti^and manner 
of which ^will be explained in one part or other 
of this volume: an operation natural, inevitable, 
and necessary, hot in the least depending on any 
arbitrary caprice of the law's. 

I will now call the attention of the student to 
one or two interesting and important matters con- 
nected with our gteneral subject. 



Case. Let a &ther, A, die, leaving two sons, 
B and C, and let them die without issue before 
entering on the father^s estate : whence are we 
to diverge into collaterals ? Why, here is a neries 
of generations of complete bloods, which begins 
in that to which U and C belong, and is continued 
downward in infinitum ; we have no alternative, 
then, as has been shown, but must branch off from 
the first term of the series ; i. e. from the blood 
of which B and C are members. But let me re- 
quest the student to mark particularly that 1 do 
not say we are to branch off from the blood of B 
and C, but from the blood of which B and C are 
members ; for the uncular blood does not take by 
reason of its relationship to the blood of any in- 
dividuals,' but to the complete blood which those 
individuals belong to, and which, whatsoever 
number of persons may have existed thereof, the 
law always considers as consisting of an indefinite 
number of members. 

Though the reader may, perhaps, at first find 
a difficulty in reconciling himself to this doctrine, 
he will, on a little reflection, be ready to confess 
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.its propriety and wfsdom. He will see, that as 
the object of the law was not to frame a temper 
rary and partial rule, but a general system of 
descents, which would embrace all possible cases, 
as well as those in which occupants had, as those 
in which they had not, children, it was indispen^ 
sably necessary to keep every reasoning and con* 
elusion totally independent of the number of 
children. Besides, on taking another view €^ 
the matter, he will see that the law could hav0 
tranmiitted, even if B and C had never bem 
born ; that therefore their birth is not at all net 
cessary to the conveyance of the property, and 
that consequently the uncular blood does not 
take by reason of its relationship to the blood of 
B and C ; but to the complete blood of which 
B and C are members. 

The especial attention of the student is due 
to the above distinction. Among other informa- 
tion which he may derive from its accurate ob^ 
servance, there will immediately result to hima 
rJear insight into the nature and operatidn of 
maxxki If B had entered, th^ estate^wouldbav^ 



becofide appropriated to him, and the claim of C 
and the other indefinite members of die same 
blood would have been cancelled. Now,if» after 
B's death, there should be occasion to diverge 
into collateiials, we shall not be able to diverge 
from the blood of which he is a member ; for 
his entry has rendered it impossible, by destroy* 
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ing the common right which belonged to all and 
every one, not only of the positive but possi* 
ble members of this blood. We are therefore 
obliged to take, for our point of departure, a 
lower generation, viz. the complete blood of B's 
children. 

That the reader may have a clear and perma- 
nent apprehension of two matters of essential 
consequence, M'hich this note and the preceding 
one tend to evince, I will make a distinct state- 
ment of them. 

The first is, that an individual has but one 
set of heirs, viz the positive and possible mem^ 
bers of the complete blood of his children. 

In thus making there to be but one particular 
blood which can inherit to a man,* the law.haa 
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offered m an instance of clear-headed precision,, 
appearing; truly beautiful, when contrasted with 
the bewildering vagueness of the common doc* 
triune, which supposes that auy whatever blood— ^ 
no^ — not blood (for authors appear to have bad 
no notion of bloods), but any whatever indivi^ 
dual related could inherit to a man; and that 
thus, according to the circumstances of the case^ 
a man's heir might be his child, his grandchild,, 
his great-grandchild, his great-great-grand -> 
child, &C/ his uncle, great-uncle, his great-great* 
uncle, or any uncle, or the descendants of any 
uncle in any of the generations between the de- 
ceased and pur common father Adam< 

The other point which I would recommend 
to the reader's particular notice, is, that an uncu- 
lar blood can inherit to a complete blood only. 

Now, since this is the case, it appears that the 
act of seizin narrows and detracts from a man's 
power of transmission, rather than enlarges or 
created it, in as niuqb as, before seizin, he can 
transmit to bis own set of heirs, and also furnish 
his quota towards transmitting to the ijncles, 
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the common heirs to the complete blood to which 
he belongs ; whereas, after seizin, he is wholly 
deprived of the latter capability. Thus if A die, 
leaving an only child, B, and B dies before entry 
and without issue, we shall diverge from the 
blood to which B belongs ; whereas, if B had 
entered, we should not have been able to diverge 
therefrom, because his entry would have des- 
troyed the common right which attached to the 
other indefinite and possible members of the 
blood to which he belonged. 
^ The student will now be capable of giving 
an answer to the following question : whence are 
we to diverge in the case of a purchaser dying 
without issue before seizin ? It is evident that 
we cannot diverge from the blood to which the 
purchaser belongs ; because, though he has not 
entered, he nevertheless has an exclusive right 
(quite as exclusive as B's prior right, in the last 
case but one, became by the seizin) not in the 
least appertaining to his brothers and sisters, or 
possible brothers and sisters. 

The uncles, consequently, who can inherit to 
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the complete blood only, and not to any indivi-: 
dual menoibers of it, cannot inherit to him ; or, 
morei^properly speaking, as there is not a com- 
plete blood capable of transmitting, there is 
no alternative, but we must branch off from the 
blood of the purchaser's children. 

It is very material to know where to fix this 
point of departure into collaterals ; for instance, 
if in the last case we could have branched off 
from the purchaser, his brothers or sisters would 
not have taken the estate, but it must have gone 
to his uncular bloods. As a contrast, let us sup- 
pose the geneml members of a complete blood to 
be the purchasers. A limitation to the right 
heirs of A is an instance of this. Let A die, 
leaving aiiy number of children, and let all of 
them die before entry and without issue. Here 
the right attaches to the blood complete, and we 
must branch off from this blood. 

I will now advert to an objection which may 
be urged against the validity of my position, that 
the bare right to be seized is as efEcient as an 
actual seizin^ in empowering a man to transmit 
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property to his own heirs. It may be argued, thai 
if this were the case, then, on supposition that 
a father dies, leaving a son, B, and daughters, C 
and D; and that B, the elder, dying without issue 
and before entry ; B's supposed issue would be 
entitled, . and that the descent would therefore 
branch off from them to the uncular blood, and 
that C and D would consequently take as heirs to 
B's supposed issue, and not to their father. 
Though there are introduced in note A, consi- 
derations which would enable the student to take 
off this argument, yet it may not be amiss to shew^ 
its insufficiency on a different principle. The 
blood of B's issue is doubtless entitled ; but then 
the blood, of which B himself is a member, i^ 
also entitled ; and, as it is the first term of the 
series, is the proper point of departure. As, how- 
ever, there are still living members of this blood, 
C and D, they will, of course, take the estate 
themselves, rather than pass it to the uncular 
blood. Thus this objection may be overcome, 
even on its own ground. If B had been the only 
child, and had died without issue and before 
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eutry, it is evident that the blood of which B ii 
member, would have been the first term of the 
series. The existence of living members does 
not prevent that blood from being the first term 
of the series, but will efiectually prevent it, till 
such members have died without entering, from 
conveying the estate to the uncular blood. 
Even this method of treating the case shews us, 
that if D were a half-brother of B, such half* 
brother would take in precedence to the whole 
sister C, exactly as the law has decided in such 
cases. 

As 8o much depends on the right apprdieu* 
sion of the novel doctrine of bloods, which I have 
just introduced to the reader, I shall here sub- 
join such explanatory observations as will, I 
hope, effectually guard him against any mis- 
understanding, and dispose him duly to appre^ 
ciate and concede the enlarged compass and sin- 
gular justness and accuracy of the law^s concept 
tions. Biood, then, is a relative term, which can 
never be employed except in reference to some 
individual, or other blood. The different quali- 
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ties' of Mood, and the varioas degrees and man- 
ners in Which the relatives of an individual are 
related to him, render them naturally divisihle 
into certain orders or bloods. 

The term blood, then, has a collective import, 
eomprising the whole number of those who may 
be related to any given individual or blood, in 
the salne quality of blood, and in the same de- 
gree and manner. Different persons, whose re- 
spective relationships to an individual or blood 
do not concur in these three particulars, are not 
referable to the same blood. Thus Thomas 
Brown and Isaac Pitt, in reference to Benjamin 
Brown, cannot be considered as belonging to the 
same blood ; because their relationships, though 
identical in degree and manner, do not obtain in 
the same quality of blood. Again : Joseph Brown 
and Thomas Brown, in reference to the same 
propositus, cannot be said to belong to the same 
blood ; for though the quality of blood in which' 
they are related to him is the same, there is a 
difference in the degree, or, at least, in the man- 
ner of their relationships. But it is frequently 



the case, that persons, who are of different bloods 
with regard to one propositus, will come under 
the same blood when considered with regard to 
another. Thus, Joseph and Thomas Brown, and 
even Stephen, with reference to Philip Brown, 
are all of the same blood, because they are all re- 
lated to him in the same quality of bloods, and in 
the same degree and manner, while, with refer- 
ence to Benjamin Brown, no two of these parties 
are classible in the same blood, because the rela- 
tionships of no two correspond in all the three 
points requisite to constitute the identity. 

To some of these bloods the laws of nature 
have assigned an uniform and fixed content. 
Thus the blood of the father cannot possibly 
comprise more than one individual. Just so 
with the bloods of the mother, the paternal grand- 
father, the paternal grandmother, &c. Other 
bloods, such as those of children, brethren, 
uncles, cousins, nephews, &c.are under no precise 
physical limitation with regard to the i^umber of 
their constituent members. 

An exact course of reasoning informed the 
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law, that the descent must, in the first instance^ 
be carried to relatives belonging to a blood of the 
latter description, viz. to the occupant's children. 
On this discovery , the law, with a vigorous stretch 
of thought, struck upon the broad general con- 
clusion, that the blood itself, not the individuals 
or members that might compose it, was the 
proper vehicle of the descent. But this is a topic 
requiring some explanatory detail. The law de- 
termined that it was primarily concerned with 
the blood, and moreover that the content of the 
blood was indefinite, not variable and ascertain- 
able by the circumstances of each particular case, 
but fixedly indefinite. If the law had suffered 
itself to be misled by the delusive appearance, 
that the blood in each case consisted of the mem- 
hers who actually were or had been in existence, 
then, on failure of members, it would, in order 
to carry on the descent, have been conipelled to 
the supposition of a blood ; an assumption which 
would perhaps have been altogether unallowable, 
on account of the decided repugnance of the pre- 
vious reasoning. But if it should appear to the 
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reader that this lias been exhibited as the veiy 
method of procedure adopted by the law ; that 
the course in which he has been initiated has 
led him directly to this conclusion ; I would 
inform him, that we have availed ourselves of 
this notion only as a means of furtherance to the 
appitehension of the true doctrine — ^as a sort of 
half-way resting place, whence we might be the 
better able to reach the full depth to which the 
law's penetration has descended. 

The law. saw at a glance that the fluctuations 
in the number of the actual members were at- 
tributable to accident; that the blood itself was 
physically of i ndeterminate content. It discerned 
at once that it must make the inflexible constancy 
of nature, and not the mutability of changeable Cir- 
cumstances, the ground of its conduct. Thus the 
law, from principle, determined that it must in all 
cases consider the blood of indefinite, unascertain- 
able capacity. Hence immediately resulted an uni- 
formity beautifully perfect. Chance was efiec- 
tually prevented, from ever operating on its pro- 
ceedi ngs ; the possibility of its ever being reduced 
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to a shift or Bupposition was utterly precluded ; 
since it was always provided with a number of 
indefinite members, constituting, under all cir- 
cumstances, a part of the body of the blood, and 
forming a sort of reserved corps, readily available 
in every possible case of emei^ency*. But before 
I conclude, to the honour of the law let me say, 
that, amid the dark ignorance of barbarous times, 
it did, by means of a few such natural but 
masterly strokes of correct conception, at once 
succeed in forming a general scientific system, 
the explication of which has baffled all the learur 
ing, and sagacity of long — ^long ages of this our 
enlightened and civilized modern era. 

* Whenever, then, throughoat this volume, the tenn 
' supposed blood* is employed, let it not be understood $8 
implying a fictitious Uood supposed especially fiir the pur- 
pose ; but that indefinite body of possible members which the 
law, not occasionally, but at all times, and in all cases, ne« 
cessarily contemplates as a regular constituent part of the 
blood. 
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NOTE C. 



The following is a quotation from Sir W. 
Blackstone; *^ It must be observed, that the 
lineal ancestors, though incapable themselves of 
Buece^ing to the estate, are yet the common 
stocks from which the next successor must spring. 
And therefore, in the Jewish law, which in this 
respect entirely corresponds with ours, the fiither 
or other lineal descendant is himself said to be 
the heir, though long since dead, as being repre- 
sented by the persons of his issue ; who are held 
to succeed, not in their own rights as brethren, 
uncles, &c. but in the right of representation, as 
the offspring of tfafe father, grandfather, &c. of 
the deceased/^ 

Now let me call the attention of the reader to 
the monstrous absurdity of supposing that the 
father, 'grandfather, &c., though they have no 
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right tbemselyes to succeed, are yet able to 
convey a right of succession to their issue, the 
brethren, uncles, &c. of the deceased. 

Tt is truly surprising that so palpable an incon* 
sistency should never, during so many genera- 
tions, have been made a handle for the removal of 
this tenet, as well as of others almost equally un- 
reasonable, with which the subject of descents has 
been encumbered. One might, too, have ex- 
pected that the maxim, * Cestui que doit inheriter 
al peredoit inheriter al fits," would, from the cir- 
cumstance of its total failure in all cases where 
the half-blood are concerned, have long ere this 
become suspected, and have lost a considerable 
portion of that authority which has been com- 
monly attached to it. 

But now to the principal matter of this note : 
Sir Edward Coke, arguing from the doctrine ex- 
pressed above in the words of Blackstone, andfrotn 
the maxim just mentioned, has asserted, *' that if 
an alien cometh into England, and there hath issue 
two sons, who are thereby natural-born subjects, 
a»done of them purchases land and dies; yet 
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i « NoYT thir deduotiob i^ ar& unavdidable ^onili$* 
qtietme-of >the«aboire prineipk^s and if Utiey^hi? 
correct, it can never be invalidated • ^^^/hi 

.(> ^filadcstQiie indeed imys that thi» optniob^has 
aiacci been voverraled ; but again I my, tAVom flk' 
pnemiises,' and Lord Coke'« concluston can neir^ 
bd shrii^en Habile the world stands. "Fbe trudi o(F* 
^ ittEtter is, that it always has been, and, froit ^ 
tJitinyMerious perseverance of the law in fercingp^ 
op its professors a decision utterly at variance' 
with tlie false notions and rules they had adopted; * 
still is an indisputable point, that such sons of an ' 
aUf^n as are natural -born subjects may inherit to^ 
each other. 

And here jet the student observe, that pre- 
cisely this and no other inference is deducible, ' 
by reasoning on the case according to our own ' 
principles. If B, one of the alien^s sons, die ' * 
without issue, we must look for the Mood nearest ' 
to that of his supposed issue; our enquiry 19 ' 
ss^sfi^^d in the Jincular blood, and C, 0*s brother; ' 



tis 

being a membar of this blood, inevitably takes. 
The father's being an alien is a matter altogether 
extraneous ; he is not at all taken into considera- 
tifiOf except so far as to ascertain that C is whole 
brother to B. 

The reason which has just been assigned, 
why such sons of an alien as are natuml-born 
3^iV^te> (or^ipch sons of an attainted felon as 
are born after the attainder,) may succeed to 
e9f:h other, will, I trust, be generally considered 
more satisfactory than either of those which Mr. 
Justice Blackstone has offered, viz. «^that the 
descent from one brother to another is an imme- 
diate descent, and that, as in common purchases, 
the whole of the supposed descent from indefinite 
ancestors is but fictitious, the law may as well 
suppose the requisite ancestoi-s, as suppose the 
requisite descent."' With regard to the latter 
reason, I have elsewhere denied that the law 
does, either in common purchases, or in any 
other case, resort to suppositions so unneces- 
sary, vague, and notoriously false, as those with 
which it is here credited. As for the descent 
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between two brothers being- an infimedtate de- 
scent, I cannot but think that it is a doctrine 
quite irreconcileable with the snbstalice of thosfe 
passages which stand quoted from Blackstone at 
the commencement of this note. No less incon- 
sistent with that extract appears to me the obser- 
vation which immediately follows it, in the text 
of that author, viz. " that though the common 
ancestor be thus the root of the inheritance, yet 
with us it ianot necessary to name him in making 
out the pedigree or descent. For the descent 
between two brothers is held to be an immediate 
descent, and therefore title may be ms^de by one 
brother to or through another, without mention- 
ing their common father. If Geoffery Stiles hath 
two sons, John and Francis, Francis may claim 
as heir to John, without naming their father, 
Geoffery ; and so the son of Francis may claim, 
as cousin and heir to Matthew, the son of John, 
without naming the grandfether.*^ 

Now I cannot persuade myself, but that, if 
the father, grandfather, Stc, were really the per- 
sons from whom the brethren, uncles, &c. de- 
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rive their right of succession, it would be neces- 
sary to name them in making out the title. 

The fact is, thai the succession of the breth- 
ren, &c. is wholly independent of the father, &c., 
and is derived solely from the general members 
of a supposed blood, whom, since they must 
necessarily, from their very indefiniteness, ever be 
nameless, it is impossible to name. 
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NOTE D. 



1'he great frequency of eases and continued 
iteration of decisions, both in the line of descend- 
ants and that of the collaterals of male blood, had 
rendered almost every incident connected with 
the course of succession therein so well known, 
that the loss of the law's original regulating prin- 
ciples produced, as regards those two branches of 
the subject, little or no embarrassment. There 
was an abundance of precedents, affording direc^ 
tions for the settling of any question that could 
arise in either, and also furnishing matter for the 
foundation of those speculative observations, * Non 
jus sed seizina facit stipitem' — ' Possessio fratris 
facit sororem esse heredem' — ' Cestui que doit 
inheriter al pere doit inheriter al 6ts,' &c. which 
have come down to us from the lawyers of former 
days, with all the imposing appearance of max- 
ims which the law itself had acknowledged and 
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adopted. But it was quite otherwise witli the 
line of succession among the collaterals of female 
blood ; the^cases herein had been of so very rare 
occurrence, that when those leading considera- 
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tions, by means of which the law had in the be- 
ginning accomplished the formation of its sys- 
tem, had grown out of knowledge, the course 
of descent among these relatives was totally 
lost. 

There was not upon record a sufficient num- 
ber of decisions, whereby to trace out deter- 
minately a single step of the way. There was 
nothing, moreover, from the contemplation of 
which maxims like the preceding could be 
moulded for the guidance of. posterity. Every 
thing appertaining to this part of our subject 
became problematical, and controversy has con- 
sequently ensued. It is true, however, that one 
solitary point has been determined, or, I ought 
rather to say, universally agreed upon; in as 
much as it was not arrived at in pursuance of any 
fixed, irrefragable principle. This observation 
is equally applicable to the whole theory, which 
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Mr. Justice Blackstone, Mr. Prafegsor Christian, 
and Mr. Watkins bare endeavoured to ee^ablii^fa : 
for though it doubtless is the onJ y coirect one, 
yet they cannot fairly be said to have given us 
any thing decisive or satis&ctory ; since the rea- 
sonings on which they would support their con- 
clusions will not bear the test of a rigorous ex- 
amination • The remainder of this note will be 
devoted to the justification of these animadver-* 
sions. 

In the Year Book, Mich. Edw. IV. 12. it is 
said to have been held by the whole court, that if 
a man purchase lands and die without heir on 
tlie part of the father, his next heir on the part of 
the mother shall have the lands. And if a man 
purchase lands and have issue a son, and die, and 
the son enter and die without issue, and without 
heirs on the part of his father's father, the heir 
on the part of his father's mother shall have the 
land. For ^ he who ought to inherit to the father 
ought to inherit to the son.' 

Now, just noticing the inaccuracy of the ex- 
pression, ' heir on the part of the father,' I shall 
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pass on to observe, that if the meaning thereof be 
that wliicb is commonly attributed to it, viz. that 
there are existent no collaterals or descendants of 
collaterals, either of male or female blood, except 
only collaterals of the purchaser's mother, it is 
manifest that the first case admits no alternative ; 
the collaterals of the mother must take^ for, ac- 
cording to our supposition, there is no other 
claimant to compete with them. 

The same may be said of the second case also ; 
for, let it be observed, the son is in by descent, 
and consequently the collaterals of the mother of 
this son (or, more properly speaking, the blood 
of the maternal uncles) can never claim ; thus 
we have by supposition but one body of claim* 
antS) the collaterals of the son's grandmother. 
The court's resolution of the case is doubtless 
correct; but it derives not the least confirmation 
from th.e vague maxim which was cited to sup- 
port it. The proposition itself was nothing more 
t^an a self-evident axiom. About a century 
subsequently to this decision, the bench was 
called upon to determine judicially, ' whether 
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the mother's brothers and ' sistisrs, or th^ pftfernal 
graivdinolber^s, had the prior right to th'e^tateof 
fi purchaser/ Judgment was given in: favpvr of 
the Jatter party ; and ever since, amid the gen;eral 
difference of opinion on every other point, it has 
been allowed on all hands that the brethren of 
the paternal grandmother are entitled before those 
qf th^ mother. We now come to a statement 
and examination of the arguments by which it 
has been attempted to maintain the propriety of 
this determination. 

First, then, the latter of the cases mentioned 
in the above quotation from the Year Book, has 
been adduced in corroboration. The fair reason- 
ing student will perhaps be at a loss to conceive 
how it was possible to draw information and 
authority from such a source. This then was 
effected by commencing with . an assumption 
which, notwithstanding that it has been, till this 
day, universally resorted to in tracing the descent 
of newly purchased estates, I cannot hesitate to 
pronounce most unwarrantable. 

It is assumed that a feudum novum, or newJy 



j[itli*bliaded''estdite; id held ut ahtic^uutii^^hd iis sob- 
jl^fti its descent to the same rules ai^if ith^ul 
fi^tjehded in the purchaser's family from a pierio6 
lif ftidiflnite antiquity. Then, by recourse to 
^trbther almost equally unreasonable supposition", 
ihslt the ancestors from whoni the estate desceklded 
tvas male, or that the estate had descended pater- 
\ialty, the case is metamorphosed into an identity 
With that contained in the Year Book. I may 
^rhaps subject myself to the charge of unneces- 
sary repetition ; but, however that may be, 1 should 
koft, on this or any other occasion of mentioning 
these two extraordinary assumptions, be doing 
jw!g(tice to the law, if [ did not expressly aSsert 
that it never advances to its decisions by means 
of' a procedure so unnatural, so wilfully random 
and perverse. In the consideration of such cai^es, 
4fae law does not take any supposition for its 
steirting-point, but sets out from the positive, un- 
deniable feet, that the newly purchased estate did 
not descend to the purchaser from any ancestor 
whatever, either male or female. < 

Two other arguments have been used in 
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favour of the sentence of the oourt. One of theiii> 
which is, that as the feud was given as an ancient 
one, the lords are presumed to respect the blood 
of the former tenants more than the blood of the 
mother, who was newly introduced into the 
&mily of their feudatory, does not appear to 
deserve any farther attention than what has been 
bestowed on it in this cursory notice. The 
other, which, according to Plowden, was the 
principal one that influenced the bench in the 
disposal of this question, demands, irom its great 
apparent solidity and weight, an express attempt 
to expose it. 

The substance of it then is, that since the 
grandmother is connected with the purchaser 
through the medium of a male, viz. the pur- 
chaser's father, her blood is more worthy than 
that of the mother, who is not connected with the 
purchaser through any male. 

Though the principle herein advanced has 
been universally acceded to, the greatest dis- 
sension has prevailed relative to the limits of its 
application. Mr. Justice Blackstoae, Mr. Pro- 
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fessK^ Christian, and Mr. Walkins, and others^ 
Kave employed it in the discussion of the contro* 
versy mentioned in the page whence this note 
originates ; and have, in fact, extended it to e^ery 
es^ie involving the pretensions of collaterals of 
female blood. They, accordingly, conteod that 
jtbe great^grand mother's blood, being connected 
with the purchaser's through two male btoodii), is 
more worthy than the grandmodier^s, which is 
connected therewith through one only. 

On the contrary, Mr; Justice Mauwoode, 
when consulted on this particular point by 
Piowden, seemed to maintain that this principle 
stops, as it were, in limine ; that no a fortiori 
argument can be founded upon it: that a single 
male blood communicates to a female blood the 
highest attainable degree of perfection ; that the 
blood of the grandmother, being once connected 
through male blood, is as worthy as that of the 
great-gTandmother, a»d, being nearer in prox- 
imity, is preferable. 

This remarkable division of opinion on the 
proper bounds of a principle which is acknow- 
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leclged by the whole profession, is a circumstance 
highly encouraging to one, who ventures to deny 
altogether the existence of that princi|xle.r— l*his 
is the ground which I take. — In order to maib-i 
tain my standing, I would ask eatji of the d?s^ 
sen ting parties (for the queston will apply ~tb 
each equally) whether our natural reason will 
allow us to suppose that the blood of the grand- 
mother of a purchaser can have a sti'onger claim 
on him than the blood of his own mother; ot* 
that the blood of a woman can bear a greatei* 
degree^ of worthiness to the blood of her grand- 
children than to the blood of her own children ? 
If my adversaries should answer iri the affir- 
mative, and contend that the matter is not 
more strange in appearance, than the exclusion 
of the father and other lineal ascendants, and of 
the half blood, and is fairly accounted for by 
their principle, I would urge, on the contrary, 
that the principle itself is wholly arbitrary and 
without foundation, and does not admit of being 
supported by any reasoning of that clear de- 
monsti^ative character, which the arguments for 
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the maintenance of every tenet leading to para- 
doxical conclusions ought to possess ; and which, 
I humbly hope, does pervade the considerations 
I. have advanced in favour of those principles that 
juntify the sipparently unaccountable facts above 

,^a«o„ed. 

I would next ask those who embrace the 
opinion of Mr. Justice Manwoode, on what 
ground they would arrest the progress of their 
principle, and pronounce it incapable of the in- 
definite extension which the other party give to 
it ? — on what ground they can assert that, though 
the blood of the female who is connected with 
the purchaser through one male is preferable, by 
virtue solely^ of that connexion, to the blood of 
the female, who is connected with the purchaser 
^through no male ; yet the blood of the female, 
who is connected with the purchaser through ten 
or one hundred males, is not more worthy than 
that of the female, who is connected with him 
through one male only ? ^ 

1 would next object against those who, 
with Mr. Justice Blackstone, Mr. Christian, and 
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Mr. Watkins, contend for the general aad un- 
limited application of this principle, that if the 
being connected through a greater number of niale 
bkiods entitle the coMaterals of the gceat-grand- 
mother to a precedence before the collaterals of 
the grandmother; then, by parity of reason-, 
the ci^laterals of the great graedfather will be 
entitled to a precedence before those of the grand^ 
father* It will be impossible, i imagine, to meet 
this objection otherwise than by the bare asser- 
tion, that the blood of the grandfather being 
already male, its qualities do not admit of being 
enhanced. 

To those that would resort to this mode of ob- 
viating my argument, I would say, that as a male 
blood is a male blood, so is a female blood a 
female blood, eternally uifebangeable and unini* 
proveable ; that the melioration of a female blood 
by this species of maisculescence is entirely a 
Bgment of their own ; that the law itself never 
yet acknowledged more than two descriptions of 
bloods, one absolutely male, the other absolutely 
female, each as separate and distinct from the 
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other, as oiie sex is from the other in nature; 
that the law never yet took into its contempla-» 
tion such an anomaly, as that of a female blood 
recommending itself by male qualifications ex« 
trinsically derived. 

But, perhaps, I have somewhat misunderstood 
the grounds on which the court founded its judg* 
ment in the case, Clere v. Bfooke. On reconsi- 
deration, it appears to me, that the whole depend- 
ance of the Hale and Manwoode party is placed 
in the following princi-pies : 

' That the heir on the part of the father or of 
the paternal line, shall succeed before the heir on 
the part of the mother, or of the maternal line. 
That the lines of the purchaser's grandmother, 
great-grandmother, great-great-grandmother, &c. 
are all female branches of the paternal line. 
That, therefore, all these branches shall succeed 
before the maternal line. That the lines of the 
grandmother, great-grandmother, &c. being all 
female branches of the paternal line, are equal in 
dignity. That, therefore, of these the one nearest 
in proximity shall always succeed before the 



qthere, i.e. the line ofth^^^rsLndp^t\^prk§^^ 1^?* 
lipes of tlie gre^VSPM^P^berr &c* a^^,the,Jjfjgj^ 
0^ the gre^t grandmother . b^fpmr th^se 9^ r/lf^d 
great-great-grandmother, &c.' ^ . . TMhoni 

Now I deny that the law recognises, any. i^i^j^ 
prinqiple, as that the heir on the partof the.f^[igr^ 
or of the (Paternal line shall succeed beft>i?e j^hjf;^ 
hfir on the part of the mother or of dieiiia;^r^ 
line. . When a man succeeds to an^ estficte^hpiiyQrn 
c^ed^ a& being a meniber of a blood pf a f^^i^^^i^ 
quality, and not as being/heir of any \\m, ^ih^^ 
farthe^-'s or mother^s. On the death pf Jl^ei^ffT 
min Brown without issqe, Bridget Brp^fiH^lf^i; 

as^being ^ member of the blood pejare^tii^.q^^m 
lity to the blood of Benjamin Brown^sj^qpppsj^i; 
issue. She succeeds in her 0wq rigb^ pniJUeirj 
own part, an^ for herself, upt in the rightjsfH^r, ep!i 
the part either oChar o wn father^ Joseph ^o^ pCfi^axit 
jamin^ father, of the supposed is^u^ Ujor^fft^lHiBjii 
nortol^im. : , ., , ., .| dq ^^ol to 

It dp^s indeed sp hapf^en, ,t^»^t,%,qi^*^ 
by reason of wljicli tbel)lppd pC ,%i<l«;«ff i)8rpwf)i<i 
&c. is entitled, are Jhp, s^me with,,|hp ftwh^^^tli 
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tire bTonod of Benjamin the suppo^ ' issue's 
fHher; isind have been 'Jderived through Joseph 
Bi^w^'dnd Elizabeth Webb, the father and 
mother of Benjamin: but this circumstance is 
mHi^ly'^ti accident ; the law does not make any 
asititii^tfon ' before hand, that the blood which 
shdll inherit to the supposed issue of Benjamin 
Brbwn; shalf possess the qualities of his blood, 
or 'bf hts father's and mother^s bloods. If no 
mtember or descendant of the blood of Bridget 
Brown and brethren exist, * the uncu'lar bloods, 
Thomas Brown and brethren, and Charles Webb 
and* brethren, are entitled to succeed as being 
mtost nearly related to the blood, Bridget Brown 
and brethren. A prior right is given to the 
blood of Thomas Brown and brethren, because 
it is a male blood. It does indeed so happen, that 
the qualities by which the blood, Thomas Brown 
and brethren, is entitled, are the same with those 
of Joseph Brown's blood, and are derived from 
his father and mother, Philip Brown and Esther 
Pitt; but this is entirely a matter of accident ; 
th^re neither has nor can h Ave been made any 
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prevmus aasunoptioQ, that the blood >v^icb i^ to 
ipherit to Bridget, Brown < and brethren sh^Il 
possess the qualities of Joseph Brown^s bloo4» or 
of the bloods of his father and mother. Th^e 
is no room, therefore, for sayings that Thoioas 
Brown and brethren are entitled, as heirs Oii.tl|e 
part of Philip Brown and Esther Pitt, th^ir q^jn 
father and mother ; or of Joseph, Benjaniia^s 
father. 

When we have to find the uncular blQodfi,9f 
any bloody as of Bridget Brown and brethr^, 
it becomes necessary to ascertain the bloods^ of 
which such blood is composed. The blood pf 
Bridget Brown and brethren is coipposed of the 
male blood of Joseph Brown, and the female 
blood pf Elizabeth Webb, There are two lo^ 
cular bloods, the one male and the other f^noak. 
A prior right is given to the male uncular bloo^- 
Thus, Thomas Brown is preferred to Charl<^ 
Webb. Now, the rei^on for tjhis preference is, 
because ThopQ^ Brown is a member 6f a n^ale 
blood, and notin the least because he is an lijeir on 
the part or of the line of Bridget^s o^ ^^njamin^s 



father, Joseph. It is true, indeed, that the male 
blood, of which Thomas Brown is a meibber^ 
has been ascertained by referring to Bridget 
BrowD^s &ther, Joseph, and is exactly similar to 
that of Joseph ; but any inference that a pre-» 
cedence is given to Thomas because he is heir of 
the blood or of the line of the/aiA^ir, will be 
fallacious. 

Again : when we haine ascertained that the 
bMod of Bridget Brown and brethren' is com- 
posed of the male blood of Joseph Brown, and 
of the female blood of Elizabeth Webb, and 
have given preference to the male blood, it be- 
comes necessary, in order to find an uncular 
Mood of this quality, to revive ihe blood of 
Joseph into its constituent bloods. These we 
find to be tlie blood of Philip Brown and that of 
Esther Pitt. Thus we discover that Thomas 
Brown and brethren is the uncular blood. Now, 
though this uncular blood is made up of the 
bloods of Philip Brown and Esther Pitt, the 
father and mother of Joseph Brown ; 6till it is 
not entitled in the least, as being so made up, but 

K. 2 



telely by reason of its own rektiofiibip to tkt 
<bk>dd of Bridget Brown and brethren. 

We will yet. pursue this subject a Mttle fcir- 
tber. If neither any member nor desceodaiit tif 
the blood of Thomas Brown and bretfareii exilt, 
we must look for its uneolar bloods ; ahd^ in-order 
to. discover them, we must ascertain the naMire of 
the blood, Thomas Brown and brethren. • It Is 
composed of the male blood of Philip Brown 
and of the female one of Esther Pitt. Afters the 
requisite enquiries, we find and prefer the a^ate 
uncular blood, Daniel Brown . and brethren. 
^Now^ though, in order to ascertain this ;uncular 
blood, we were obliged to refer to Robert Bro^ 
and Margaret Pain, and though it is made up. of 
the bloods of those two persons, st»II it is tiot eti- 
titled by reason of its beiogso made up; but solely 
by reason of its own relationship to the blood of 
Thomas 'Brown and brethren. . And though, on 
finding that the blood of I'bomas Brown and 
brethren was composed of the bloods of Philip 
Brown and ISsther Pitt, their father and mother, we 
gave the precedence to the bldod of Philip drown, 



jKkHlitfae o<tii»tciD of ,oiir preferrii^ jtn n9» nol io 
the least; because it was the blood. of the ^Mitrt 
PUltp, but solely > and wholly because it Mas a 
mafaarhlood. The r^ispn, therefore, that Daniel 
.Bm wo is preferred to Isaac Pitt, is^ because he is 
tttaiomber/of a male bloody ayd not beqaose h^4s 
wf 4lsm, blolid. or of the lioe, or on the part,rQf 
Thomas Brown's father, Philip. Daniel l^ro^Q V 
right then does not depend upon even Philip a» 
faltiefii^innxsh less does it depend on. JosMeph.t^^ 
fBiher. i Again, the being heir on the pfirt or^f 
tbesiine of Benjamin's father^ Joseph, waStXi^t 
the reason for the law's preferring even Tbofmis 
Brown to Charjes Webb ; much less, then q^n tf^e 
being heir on tiie part or of the lipe of Benjaipiil's 
fikthw, Joseph, be the reason for.thelaw'sprel^r ring 
.Daniel JBrown to Charles Webb; and yet this is 
:thb< very reaton aSssigned by the supporters of the 
lidootcine, thai the heir on the p^rtorof thelipe 
i»£, the faliier shall succeed before any heir on the. 
ipartior of tbailine of .themother* » ; . 
' Soj Duifi^h. for the nuain principle on, whi^h 
Ibfi/iHale audi Alan woode party ; esta^ish tJl^^r 
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general tbeory of descents amoog Uie coltMeriik 
of fenmie Mood. We bad before seen tbat aa-^ 
tbors had ^rttributed strange powers to tiitf &ther, 
and other tineal ascendants, in the regulation 
of the succession among collaterals. The reiMkir 
who had attentively <;OBsidered the doctrines ad- 
vanced in this volume, had, probably, alrmdy 
seen enough to assure him that the notion of 
ancestral interference was an error most fatal to 
tb^ proper comprehension of our legal system of 
descents. Let me express a hope thait such a > 
reader has not yet found any cause to doubt the 
correctness of this general conclusion i and that 
th(^ immediately pretediug- discussion has left 
him tittle inclined to credit the fetfaer with it 
tittle of that wide, 'unlimited influence which 
the principte that we have just considered at- 
taches to hf m ; or to place any, the leasts cionfi- 
dence in the theory founded on such a basis ; or 
to believe but that the preferring of a brother of 
a male ancestor of a huwdred or a thousand re^ 
moves from the purchaser before a brother of the 
own. mother, depends on some more simple, * 
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solidi, and convincing reason, than that ibe heir 
on the part of of the line of the purcbaser'fi fiither- 
shall sticceed before the heir on the part or of - 
the tine of the mother. 

Though i trust that enough has been said 1o 
bear tne out in the terms of disapprobation in . 
which I have ventured to express myself, in re- 
ference to the course of reasoning adopted by 
the court, in the decision of the case Clere ver^ • 
Brooke; as well as to that employed by Mr. 
Jiistice Blackstone, Mr. Christian, and Mr; Wat- 
kins, in the discussion of the Ailes and Besailes 
controversy, and in the establishment of their 
general system of maternal descents ; yet, as the 
maxim * feudum novum ut antiquum' has been 
such an universal favourite, I s^all not feel sa- 
tisfied tn quitting the argument founded ttiereon, 
till I have endeavoured to show that it is ex- 
tremely faulty, even independently of its being 
built on so groundless a principle. 

For even if we concede these extraordinary 
premises, and allow that Benjamin Brown holds 
a feudum novum ut antiquum, and that we may 



%03L a.j^r€^mpt|9p that tl^p estate ^fle^^f^^^ to 
him pateraaUy,,^bere still Q3ii9t ^xist.atgraat^im- 
pediment to our alloWiDg the corrf ctn^s ff\tkB 
opinion of Mr. Watkins and ofherst ^^t} ^ejf 
foUq lying this presumption tilL vpe! find that ,lbK 
paternal \\ne is extinct, we m^y then, b^ii^e r^ 
course successively to the several gen^mtioli^ ;Qf 
female bloods. The reason Mr. Watkiqs s^^igps 
for. our being able to do . so, is because thfl ^i^tiy 
quity of the feud has been merely ptesuo^dls 
or, in that writer's own worx^s, ^^ As the aQtiquUy 
of the feud is merely presumed, no p^rt^ciiter 
a(iceator can be absolutely precluded froia^ h^ing 
the stock of the descent. The .first presump^ 
Hon, indeed, is that the feud bad descended from 
the^male ancestor; but it might, by possibility., 
have descended from a female; it might ilm^t 
d^ende^ from the • mother or grandim<M:her, 
the ' great-grandmother, or great-great^^fraa^d^ 
fnother: all these lines therefore shall, in their 
turn », succeed (o the inheritance of the sqn qu the 
c^tincjtion of ths Ujie whicl]^ the law, first.«iahte0 
towcceed,*' i V 
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^' ^PJW lb iiief^ Itrappeard',' tbai^trhten *^ fcaire 
tMie^^fbMried this pt^sutnptidn, we &r6 botMd' td 
^t)h6m t<^) it rigorously ; that we tiiui^t tnakelb*^ 
Addle; ^ii^sal of th^' estate under (he presott^d 
d^tecMt^as under an adttial one ; that if under the 
pfestttned descent we should be ttnable to fittd 
kny-heir of mate blood, we must still abide^ty 
0nrpiresuniption, and must bear with this con- 
tingency just as we should have done 'if the 
<teB6ent had been actual; that the estate tnnst 
^iicheat^n this exigency. I argue that thef faiU 
lii^' of iieirs of male blodd' does not, as Mr, Wat- 
kins teems to tiiink, evince any fault in our pi^e-^ 
sumption; that such failure, beitig a cireum- 
utance incident to real descents^ does not rebtiff 
o9it^ presumption, nor authorise ^ us to depart 
from it. 

Again: I am somewhat dissatisfied With tUe 
supposition which Mr. Watkins has made relk- 
trre' to the failure of the patemalline. If 'I 
understand the matter rightly, it is siipposfed that 
our t attempts to trace the pedigree' of the mslTe 
line of the Browns beyond Philip are ineffec- 



tual ; that PhiUp^s fiither cannot be ^iscoTei^ ; 
but that) nevertheless, his mother Margaret Paio 
isaiKertainable. Now I think that the fairest way of 
consideving the lineage of a person, is to suppose 
that we can either wholly make out his extrac- 
tNMft^ or else not at ^; that we can ascertain 
both fbther «nd mother, or neither one nor 
other. 

Perhaps, however) Mr. Watkins may have 
meant that Philip's iath^ Robert, but no higher 
ancestor on the male l»ide, can be ascertained. If 
so, I would contend that our presumption wilt 
compel us to attach the deiM^ent to Robert 
Brown ; and that) therelbre, the coUaterdl rela^ 
tived of Margaret Pain can never take* But if 
the supposition foe that we can ascertain PhiKp 
Brown's mother only, 1 should even then be 
litlie incIiiied\to allow Ihat our presumption is 
compatible with our attaching tbediescent to her^ 
And even if 1 were to concede this point, 1 must 
stiH steadfastly maintain tibat it is impoiasible, on 
any feir principle of reasoning,, for u» to resort to 
any oi the fetiiale bloods in the geiierations 



h^wv. F^f m "fiiillo wing 4iie presumptfcm up as 
far as Philip Bi*o#n, we hav^ already , by impIU 
cMtkm, made two ottMr suppositions, viz. that 
the estate 'did not descend i'mtn the mother of 
the purdlasier, and that it did not descend {h>m 
the grandtndthei' : it tras by this means only that 
we wef* enabled to proceed as higfc as Philip 
Ilrown. 

In order <!learly lo show that no objeetkMa 
like this Kes ^^ar^t thb systt^m i propdse, 1 will 
a^in exhiliit the method thet^n adopted. It 
fottes, the reader will perceive, ^ strange oontrbst 
Willi that employed by the snpport6rs of the doe- 
trine, feudmn novum ut antiquum. We set <nit 
wiHi the indisputable fttci; that the estate tiever 
desoeiiided to the purchaser eitba* paternally or 
materoally. We determine, therefore, that Hie 
female un^ular blood, ChaHtes Webb and b^teOL 
ren, is equally entitled with the maJe uncalar 
blood, Thomas Brown and brethren. The law» 
however, gives a prior right to the male blood, 
T^mas Brown and brethfren. tf no member ^r 
descendant of this blood eitist, the male attd 
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feoiale tincular bloo<|ft, Dapi^LJ^oira and hiffl^T, 
ren aiid/Isaae Pitt aad brethren^ bjeconie.eqfial^^! 
entitled* A prior right, howev9r» i9.giyen^ctt^ 
Hialc^ blood, Daniel Brown an^bretbr^n^ Qfi^ 

i 

feiliB^ of raembeFS and de^K^enda^ts o£ ;t^i^^liR$^d^ 
of Daniel. Brown and: br^hr^, ^9 loale. ^^ 
ftmale uncnlar bloods become eqoaljty fiqtitlp^ 
A i»?ior right would be given to tbemale iinqnliqp 
bloed. But our ea^e supfhaaes that MFe,^q9|i^9f^ 
diaoover^the father and m<4ber of liqbart Bi:Aw/h>, 
and, th^^fore, that we caiiiiot ascertain tbf q^]if^ 
of thismde uneqiar blood or qf auy ol^Uf r U)f Ithi^ 
biglier generations ; and, consequent]^, ;thaf^h^^ 
w iHO one existing with a prior right to inti^i]q§|Ml 
tke^ claim of the female bk>od, Jonathan P$ti(i j^^di 
bil9thmfl« If there be a failure of members ^^^ 
dttseepdantSjt and also of the pedigree .ol'^fbiEt 
Uoodit Jonathan; Pai^; and brethren, the, j^ate.9f 
Mwtcaseis this : Joniitfaati Pain andhr^rei^ h|^|^ 
a prior right, (dmyed from Dapiel Bro^iji^i^jjf^p^ 
biiethrenv) n iiicithi nes^fieqt vto Iwac Pill al^llH*frtl^-/ 
ren. Noone, however, exists, wl^fOhqatV^^^Qithef^iffiTf 
mediately or intermediately avail himself of this 
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right. The consequence is that Isaac Pitt and 
brethren may execute their right. On failure of 
members and descendants, and also of the pedi<^ 
gi^ee of the blood, Isaac Pitt and brethren, the 
case stands thus: each of the bloods, Daniel 
Bi^dMTti and brethren and Isaac Pitt and brethl*en, 
were efntitled to a prior right, (derived fram 
'Hiomas Brown and brethren,) with regard) td, 
the blood, Charles Webb and brethren. Af^iio. 
one exists who can either immediately or iatem 
mediately take advantage of either of these prior, 
rfghts, there necessarily arises an oppcH^unity foe 
the members of the blood, Charles Webb apd 
brethren, to exercise their postponed right. Nonf 
let the student observe, that none of our proceed-r 
ings either directly or indirectly contravenesthe 
rights of the bloods, Charles Webb and brathren, 
Isaac Pitt and brethren ; and that therefonev on 
failure, &c. of the blood of Jonathan Pain and. 
brethren we may, without any shifting or sc^f- 
contradiction, resort to the female Moo^Jn the 
lower generations. .... 
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NOTE E. 



^TfiERB are still connected with the 8»bject of 
estates-tail some other circumstances, which i 
cannot, in justice to our misunderstood and mis* 
represented law, leave untouched. 

Whenerer authors on descants have been 
thrown into perplexity, they have, as we have 
seen, uniformly attempted to extricate themselves 
from Ae difficulty by attributing to the law the 
adoption of that la$t shift, fiction • In the matter I 
amat>oiyt to instance, they have again been reduced 
to extremity, and hai« Bgain, though tacitly, 
employed their usual expedient, and taxed the 
law with fiction ; not however with that of artifice 
and convenience, as before, but with the true 
fiction of poetry. 

Atnong other estates, such as fee simple, &c. 
which the law recognizes, it is said to acknow- 
ledge one which is confessedly indescribable — 
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almost a piece of ideality. Accordingly, Just as 
poets seek to convey tolerable conceptions of 
their high and pure imaginings, by means of 
reference and assimilation to known existences, 
so lawyers have endeavoured to make tWs estate 
intelligible, by assimilating it to aju estate*tail, 
and calling it gtm^'-entail. 

''As though^ forsooth/' true law 
** Could deal in such unreal subtilty !" 

But in the creation of this extraordinary estate, 
the powers of legal fiction have been but half 
exerted. It is capable of a stretch far beyond 
the highest effort of the poetic. The loftiest 
flight that Poesy herself, though seraph.winged, 
can reach through the sublime regions of the in- 
distinct, is displayed in 



** The other shape. 
If shape it might be called that shape had none 

Distinguishable.'* 

" Or substance might be called that shadow seemed, 
For eadi seemed either/' 



144 

But here, in the invention of the title, for the. tak- 
ing of this peculiar estate, the law has shot up to 
a iar surpassing height, and has devised a fau^ 
tastic thing, which still more fitfully changes 
under contemplation, from substance to shadow, 
and from shadow to substance, and from .each to^ 
neither, but to a sort of nonentity between both. 
It is a title which is said to be at one time a pur- 
chase, at another a descent, at another neither 
of the two, but a something made up of both 
of these heterogeneous and irreconcileable ele- 
ments. 

This strange, uncommon, out-of-the-way, 
unaccountable, incomprehensiblejmpossible non- 
compound compound of contrarieties, has yet 
received no name properly correspondent to its 
descriptive character. This is a circumstance 
very fortunate for me ; for if I should not suc- 
ceed in an attempt I am about to make, to shew 
that this quasi^enisii] is a real, clear entail^ anct 
admits, from commencement to close, no such 
exti'aordinary title, 1 shall, at least, secure to 
myself the honour of givii^ fo this hitherto no* 
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<feB*etf^ana tindefi^ttaWe oddity as appropriate, 
and; 'cbtttjidering' its tnuHiform appearance, asr 
cxMi^ii^ jftti^ appellation as it is susceptible of. 
Otidi^r-thisv impression, 1 hereby denominate it a 
q^ad'- p^tchsae^ quasi descent, quasi both to- 
gttbcry ^f^msi. quasi neither one nor other*. 
i^baN nof«r take from one or two of the most 






* I'hfere are, perhaps, in every profession certain grievous 
andfaiveterate absurdities— certain lacus a noh lucendos, as it 
were, which are regularly handed down, with implicit credit 
and at^chpent, from one generation to another. Such ex« 
travagancies; being early and continually inculcated, and 
having all the authority of antiquity in their favour, soon 
compid the mind to an habitual and passive acquiescence.-^A 
stroke oF temperate raillery is often serviceable in such cases, 
in ittdiGK^' awaken tiie reason f^om its morbid state of inao- 
tivityi%:a^ th^by to render die application of argument 
more facile and effectuaL 

If, on my return to serious argument, I should exhibit the 
rectius istis on the points which I have ventured to treat with 
so much freeddm, every one who is interested in maintaining 
thef^rit^'bf Yhe Itfw's dodtrines, %vi11; I am sui^^ exctise the' ' 
]eykx'in}y9iiMii'thmvimi^^^J 3utifl thotiU not b^ bo^ w 
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excellent of the later law publications a few ex- 
tracts, which will at once furnish the student 
with instances of the estate, and render him 
capable 6f judging how suitable the above de- 
signation would be to the title. 

Mr. Watkins, in his Essay on the law of 
Descents, page 232, says, '* When an estate is 
limited by a stranger to the right heirs of a 
person, who takes no estate himself, his heir 
necessarily takes by purchase ; as there is nothing 
in the ancestor, there is nothing to descend. But 
if the limitation had been to the heirs special of a 
person who took no estate himself, and in whom 
such remainder would not eyen attach ; yet it is 
teid, that the heirs special shall not take absolutely 



successful as to redeem my offence in this way, still I hope 
that no one will^ in common fairness, find fault with me^ for 
having thus made myself secure that the strange and unbe- 
firiended doctrines I propose, shall not make a more unfortu- 
nate appearance, under the sharp castigation of critical satire^ 
than those more fiivoured tenets which the wRde Profei^tmi 
have honoured with their patrpnage and adoption. 
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by purchase^ but then it iis clear that they shall 
not take absolutely by descent. It is indeed a 
kind of neutral estate^ which ube scarcely know 
how to term. S<)nietimes the person taking this 
uncouth nondescript is said to take by putchas^^ 
at others by descent^ then again by neither , but 
is an intermediate manner bietween both ; and 
by Sir M. Hale it is called — ^and called, says 
Mr. Fearne ^ith emphatical accuracy, a quasi- 
entail. ^^ ^ 

Mr. Fearne, Ai page 80 of his Essay on Cbn- 
tingent Remainders, says, *^ But hfere it is to be 
remarked, that whetl the heirs male of the body, 
&c. operate as words of purchase ; that is, when 
they do hot attach in the ancestor, but vest in the 
persoti answering the description of Such special 
heir ; they appear to hav6 a sort of equivocal or 
mixed etfect. For though th^y gfive the estate to 
the i^pecial heif originally, and tiot through or 
from his ancestor; )'et the estate which he so 
takes, has such reference to the ancestor, as tb 
pursue the same course of succession, iil the same 
extent of duration or continuance, through the 

l2 



148 

satne pefrsons, as if it had attached in and de- 
scended from the ancestor." 

*' Thus a limitation to the heirs male of the 
body of B (where no estate is given to B himself), 
though it originally attaches in his heir male 
under that special description, and so far operates 
as words of purchase ; yet it not only gives such 
heir an estate in tail male, without any express 
words of limitation to the heirs male of his own 
body, but siich an estate tail as will, on failure of 
his issue male^ go in succession to the other heirs 
male of the body of B, in the same course as if 
the estate had descended from B himself 

" This devolution after the decease and failure 
of issue male of the first special heir of B to other 
heirs, equally falling within the same description, 
has been stiled a descent per formam doni. But 
this sort of acquisition of or succession to an 
estate tail by the heirs male of the body of B, in 
a collateral line between themselves, is not strictly 
a descent nor does it operate as a purchase. It is 
not strictly or completely a descent^ because the 
estate never attached, or by possibility could 
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attach, in the ancestor, or be derived from or 
through him. It has not the effect of a purchase, 
because the estate goes in the same course of 
succession as it would have done under a 
descent/^ 

*^ So essentially, indeed, does it differ from a 
purchase, that the ohly mode of asserting \he 
title under it is by the supposition of a descent, 
in a writ of formedon brought for the recovery of 
the estate ; which mode of recovery at once ex- 
tends and confines the succession to those who 
would have taken, if the estate had descended 
from the ancestor named. And it has accord- 
ingly, in the language of our courts, at one time 
been stiled a descent^ as distinguished from a pur- 
chase, whilst at another it has been stiled a pur^ 
chase. ^^ 

" Maude's title in Mandeville's case, though 
necessarily treated as a descent in her formedon, 
was not in truth, as Lord Coke observes, a 
descent from Robert. Lord Hale, indeed, with 
an emphatical accuracy calls it [the estate] a 
quasi entail. It [the title] seems, in. truth, of a 
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compound or intermediate deacriptiwA betwixt a 
descent and purchase. Id point of acquiaitioD U 
has the quality of the latter, as not being derived 
from or through the ancestor ; but with regard 
to its course of devolution it is referrible to the 
former. It [the estate] is a sortof intail, which, 
though it first attaches in the special heir accord- 
ing to the nature of the description, yet terminates 
not in him and his representatives of the species 
denoted, but continues its progress through the 
whole race of heirs described, in the same course 
as if it had been an estate vested in the ancestor, 
descendible from him to his heirs of that descrip- 
tion." 

Mr. Butler, in his note on the above extract, 
says,, '^ In Mandeville's case, upon which the 
doctrine of this paragraph chiefly rests, the rehk- 
tionship of the parties was as follows: John de 
MandeviHe was husband of Roberge ; they had 
issue Robert and Maude. The limitation was to 
Roberge and the heirs of the body of John de 
MandeviHe by her. It was held, 1st, that Joha 
de MandeviHe took «o estate ; 2ndly, that R<k 
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berge took an estate for life only ; 3rdly, that the 
limitation to the heirs of the body of John de 
Mandeville operated as words of purchase ; 4thly, 
that the fee tail vested in Robert by purchase ; 
5th]y, that on his death it vested in Maude by 
descent; 6thly, that she might recover by a 
formedon in descender/^ 

*' The difficulty was, how Maude could take. 
She could not take by descent, for she claimed in 
character of heir to her father ; and her father 
taking nothing, ^he could not claim in quality of 
heir by descent from him : neither could she 
take by purchase, as the first taking heir had 
answered and completely satisfied the descrip- 
tion in the limitation. The court got rid of the 
difficulty by considering the estate as a quasi-en- 
tail, in the manner explained by Mr. Fearne/* 

*' It is an anomalous case ; the law is settled^ 
but the principles on which it is settled are not 
easily discoverable/* 

With reference to the last observation of Mr. 
Butler, 1 would say that the ease would not ap- 
pi^r at all anomalous, if the real principles of the 



152 

law ware discovered* Whether a development 
of those principles is contained in the preceding 
and following pages, none is more capable of 
determining than that truly learned gentleman. 
We will now give our especial consideration to 
the case. % And here I must advert to soma 
matters relating to the nature and construction 
of grants. If an estate be granted to A and his 
heirs, this estate is said to amount to a fee simple. 
I have as yet seen no reason assigned for this &ct : 
from our principles, however, %m absolute proof 
may be deduced. In a grant to A and his heirs, 
the expression to ^^ A and his heirs'^ is, I con* 
ceive, a short form for what would be more fully 
written, to A and his heirs, and their heirs, and 
their heirs, &c. &c. ad infinitum. When A diesi 
the estate devolves, by the terms of the grant, on 
his heirs, that is, on the . positive and possible 
odiembers of the complete blood of his children. 
Again : by the implied terms of the grant the 
estate t^ill go from this complete blood to its 
heirs, that is, to the members of the blood of its 
issue, and on failure of actual issue or descend-' 
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ante; to the^ members of its uncular blood. An 
estate then to A and bis heirs, admits both lineal 
and collateral succession ; such a course of 
descent is the widest possible, and the estate, 
conseqiieutly, is of the greatest extent, or a fee- 
simple. If the limitation had been to the right 
heirs of A, this estate also would have been a 
fee. For in a grant to the heirs or right heirs of 
A, there is implied a continual repetition of < and 
to the heirs or right heirs of them, and the heirs 
of them,' &c. Sec. in infinitum. Thus then by 
the terms of the grant, the estate attaches ib the 
right heirs of A, that is, in the complete blood of 
A's issue : if no member of this blood exist, still, 
by the implied terms of the grant, the estate will 
go to ihe heirs of this blood, i.e. to the complete 
blood or bloods of its issue, arid, on failure of 
actual issue or descendants, since it is a cotnplete 
blood, to its uncular blood. 

This estate then admits both lineal and col- 
lateral succession, or, in other words, it admits 
etBdHty the same course of descent as an estate to 
A aiid fats heirs ; it- nimt therefore come under 



/ 
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tb^ same Dame and be called a fee* We have 
seen then that an estate, whether to A and his 
heirs, or merely to the heirs of A, is a fee. The 
nature and extent of the estate are exactly the 
same, whether any estate is given to A or not» 
The difference in the two cases is solely in the 
commencement of the estate ; in the former case 
it conunences in A, in the latter case it com- 
mences in A's heirs. Now will not analogy 
justify us in the conclusion, that if a limitation 
to A and the heirs of his body creates an est^t^^. 
tail, then a limitation to the heirs of the body of 
A must also create an estate-tail ; and that the 
odly difference between the two estates is, as in 
the above cases, that the one commences in A, 
and the other in the heirs of A^s body. We wilt 
not however place our sole reliance on this com<- 
parative inference, but will endeavour to deduce 
the characters of the two estates, from an inde- 
pendent consideration of the limitations them- 
selves. In a limitation to A and the heirs of his 
body, the expression, ^ to A and the heirs of his 
body ,^ is, as it appears to me, a contract form em- 



ployed to deoote, ^ to A and the heirs of his 
body^ and the heirs of their bodies, and the heirs 
of their bodies^' &c. &c« in infinitum. 

Now it has been sb^wn, that such a limi- 
tatiou is utterly iucompattble with collateral 
succession. The estate^ therefore, cannot be a 
' fee^simple. It can descend in a lineal direction 
only. Well, aod if the liiaitalion had been to 
the heirs( of the body of A, that is to the heirs 
of the liody of A and the heirs of their bodiea, 
and the heirs of tbmr bodies, 9cc. &c. in in^ 
finLtum> such limitaliou woaM not differ an iota 
froQ2 the former one, except that in this laltetr 
one «io estate is given to A hioifielf : collateral 
succession is equally tfupossible under each limi- 
t^itioii, while lineal succession is allowable in 
exactly the same extent. If, therefore, one (d 
these estates is called an enlaiU the other aJMi 
ximst be called au entail. Analogy will now 
aflbffd us a solid bearing ; for if an estate to the 
heirs of A is to be called by the same name, as 
an estate to A and hi)» hors, because the same 
teititiid«« of descenil is aJJowable under each lioai- 
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tation^ it must follow, that an estate to the heirs 
of the body of A must be called by the same 
name as an estate to A and the heirs of his body, 
because the latitude of the descent is exactly the 
same under each of these limitations. 

Unless I am greatly mistaken, then, a limita- 
tion to the heirs . of the body of A creates as real 
an entail as a limitation to A and the heirs of bis 
body. The o^ly difference between the estate 
created by the one and that created by the other, 
is, that that created by the former limitation 
commences in the heirs of A's body, while that 
created by the latter commences in A himself. 

' Now as to the title by which Maude, in the 
case of Mandeville, succeeded. 

The exposition in the foregoing pages tends 
to shew that seizin of an estate-tail is wholly effect- 
less. If then there be any truth in that exposition, 
nothing in .the world can be clearer than that 
Maude took by purchase — ^pure, absolute pur- 
chase. 

It has, indeed, hitherto been thought that 
Maude could not take by purchase ; because 
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Robert <^ bad answered and completely satisfied 
tbe description in tbe limitation/^ This error 
arose from the want of a clear and distinct know- 
ledge of tbe nature of estates*tail — ^from confound- 
ing the mode and circumstances of their descent 
with those of the descent of fee-simples. It is 
true enough, that, under, tbe limitation to the 
heirs-general, one only of such heirs can take by 
purchase. Tbe very nature of the estate created 
(fee-simple) precludes the possibility of any other 
heir so taking, af%er any one of them has once 
entered possessing the legal prior right. But, on 
the contrary, under a limitation to the heirs- 
special, there is in the estate created a natural and 
necessary peculiarity of character, which enables 
any number of such heirs to take by purchase, 
one after another. 

I have now done with the case of Mandeville. 
Since, however, the misapprehension of the law^s 
real principles has not ended, as regards the 
purport of limitations, with the misunderstanding 
of this case, but has occasioned the fornotation of 
certain highly unjustifiable and ill^al conclu- 



1&8 

tiotift respecting the general ineffictey of pur- 
chase, I may not close this note till I Imve ended- 
▼oured to rebuff these points of error by a direct, 
set contradiction. Such positive refutation is the 
more especially demanded, as lawyers have pro- 
ceeded to employ these wrong notions as the very 
grounds of argument, in the discussion of a legal 
question of verily the greatest possible import- 
ance. 

I quote again from Mr. Fearne. " The suc- 
cession, it seems, could not be fixed to the line of 
heirs (general at least) of the tenant for life in 
that way (i. e. by a limitation conveying to them 
by purchase). If it vests In the first heir-general 
by purchase, it cannot go in succession from him 
to succeeding heirs of the same ancestor, not 
being heirs-general of such first heir, but may 
eventually go to strangers, either in defect or ex- 
clusion of the heirs of such ancestor/' &c. 

" If, therefore, the intention is once clear that 
the succession shall go and be confined to all the 
heirs of tenant for life, the direction ttoit they 
shall take by purchase must be rejected for incon- 
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sistency, in order to fix the effect of the devise to 
its intended objects. This conclusion seems in* 
disputable in limitations to heirs-general. In a 
limitation to the right heirs of J. S. without any 
antecedent limitation to J. S. himself, it appears, 
that, to give the estate to bis heir by purchase, 
would not secure and confine the succession to the 
whole class of descript heirs of J. S/* 

" The impracticability, therefore, of preserv- 
ing the transmission of the estate to the line of 
inheritable succession from the ancestor, if the 
heir is to take by purchase, however incontro- 
vertible in the case of heirs-general, may be the 
subject of a little further consideration in the case 
of heirs-special ; the result of which, I think, 
will show the same conclusion applicable to 
both/' 

Now, if by the term heirs-general we are to 
understand that which the law never did under- 
stand, viz. all individuals whatever that may be 
related to a man, throughout that interminable 
range of generations which shall be comprised 
within the whole compass of time, from the first 
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creation of the human race to its final extinc- 
tion — then — then there is some truth in the posi- 
tion of Mr. Fearne ; but if we are to take the 
term ' heirs-general* in the only acceptation which 
the law can acknowledge, and to consider them 
as signifying the members of the complete blood 
of a man^s children — then are the observations of 
Mr. Fearne deeply erroneous ; for the whole class 
of a man^s heirs-general will take as surely by a 
limitation conveying to them by purchase, as by 
a limitation conveying to them through their an- 
cestor by descent. 

Let us reason with ourselves a little. Here 
are two distinct modes of conveyance, each 
equally available by the law ; here is also a parti- 
cular class of persons to which the law is desirous 
of conveying property. Now, would not our 
natural reason lead us to conclude, that the law 
could resort to whichever of the two methods it 
might choose ; and if, on making experiment, we 
should find that the law could convey with the 
full intended eflTect by one only of these pro- 
cesses, ought not this to be a matter of surprise 
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to lis, and to afford ground for us to suspect that 
iVe have been making triial with improper objects, 
aild thdt oiir notion of the iihport of heirs-gene- 
rdl ik ttitidamentally wrong ? Yes, reader, this is 
the irtie ihferieiice. Our predecessors, however, 
by a grievous error of judgment, have construed 
that which was a disproof of the received mean- 
ihg of heir^-gieneral ihto a pT6of of the inade- 
quacy of purchase. 

It will how, I trust, be generally allowed, that 
a limitaiibn to the right heirs of A will convey the 
estate to the whok class of such heirs as effectually 
Ak a limitation to A and his heirs. The whole 
body of A's heirs are equally well provided for 
by each limitation. The course of succession, 
after the estate has passed A's heirs, may differ in 
the two cases ; but such difference is a natural and 
reasonable consequence. This, however, is a 
matter wholly irrelevant. 

I naust cite once more from Mr. t'earne, 
" The instances of a limitation, to heirs-special, 
vesting by purchase, so as to go through the 
whole line of such heirs, can be authorities for 

M 
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the same mode of succession only in analogous 
cases; consequently^ if the only instances of 
such a succession are confined to the cases where 
the ancestor takes no estate of freehold under the 
same instrument, they afford us no authority for* 
a succession in that mode where the ancestor 
does take an estate of freehold by the same 
instrument. Nay, would not that very law which, 
in cases where the special heir can take only by 
purchase^ for want of any estate in the ancestor 
to connect with the limitation to the heirs, strains 
so far towards a descent as to support the analogy 
in succession^ and carry it through the same line 
of heirs under the pretext of a descent — would not 
the same law^ I say^ arail itself of any estate of 
freehold in the ancestor, to avoid the necessity for 
such ayfc/ion, and unequivocally avow a genuine 
perfect descent? The law, it seems, when it 
allows the course of succession belonging to a 
descent, in cases where all foundation for a real 
descent is wanting, does it only through the 
Jiciitious medium of a supposed descent; but 
where is the call, where is the room for any such 
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resort^ in cases where the foundation of a real 
descent exists in the freehold taken by the an- 
cestor ?'* 

In the pages whence this and the preceding 
passage were extracted, Mr. Fearne is engaged in 
the discussion of the great legal question to which 
1 have alluded. The way to its satisfactory ad- 
justment seemed to me to be effectually barred 
by certain unsuspected errors, the removal of 
which I conceived to belong peculiarly to my 
province. It was my intention to attempt to 
clear away these obstacles without at all inter- 
meddling with the subject itself ; since this volume 
would not be the proper place for the agitation 
or introduction of so momentous a topic. The 
matter, however, of the preceding extract is of 
such a nature, and has been so generally 
acquiesced in by the profession, that 1 cannot 
refrain from referring directly to the question 
which I was solicitous to avoid. 

The reasoning contained in Mr. Fearne's first 
sentence is correct and undeniable. But in the 

> • 

three succeeding sentences what do we find ? — Vio- 
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leoitassuiiijpt^ojQ. — Aye^^nd \«|iat eli^ ?T-Fi€j|iop, 
reader ; the same fictiou n^^hicli wai; pre^^ent with 
us at the outset of our enquiries, and appeaif^^ to 
us ever and anon in the cou^rse of oi^r p^qgifess — 
the ^ame again is here too, stilt hauptipg us to t^e 
closte. Mr. Fearne assunies th^^ the suppo^tion 
or fiction of a descei^^ is the only nj^^n^ bty yfik\f^h 
the law is enabled to carry the estate^ creafedf by 
a limitatipn to the heirs special, throi^h t^ 
whole line of such heirs ; and thence he propel 
tp iaf<^]^, that wher^yer the limitation to thel^irs- 
sp^ial is prec^c^^ by a limitation of a freehold 
to the^ anpesftqvv the law ^iH naturally and 
qecesisiarily embracj? the reality, rat^^r than 
put up with the pretext. If the preinisiBs were 
allowable, M r. Fearn^'s argument fpr the applica- 
tion of the rule in Sb^lly ^s case wQuld be con- 
clusive. But with regard to these premisei^^ 
however generally th^y have been co(ice^ed; I 
must say that there ney^r y^t were any wor^ mi- 
fpi^nded s^pd false. 

The only real legal heirs of a man's body are 
the actual men;ibers of the blood of his QhlI<l<*eo^* 



Nov. it hs^ bieen proved, thf^ the vci^ naHire <tf 
«B(^Q»rt^l,i8.«|]ct^, tl^a^ uwd^ j> li^|^^fa^t^on tq lib* 

« 

heirs of a man's body the J^^^ is eiii|hl?d, wi^liQfit 
ey^r pei^ rSfl"c^ to Wy 8U|iipos>tion ^hat$ver, 
Ifg inean^. o£ t^ sple uoaided ppw^r of porekiase 
-rby vi^ue of tl^e deniQ^striff)!^ iqtiringie leg^l 
|()ffce <^ the limit^tioq ib^fj, to^ c^^^^ey^josiidi 
hiqii^l, in; regulaif §iHK;e8si<>D, sepi^atje M?d ^ftfutlct 
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But, Ipiefore \ cq^OiClude, let m^ stftte the exact 
siuDpi of wba^ I wopld 1^ imd^rstpofd \o^ \ifky%fmA 
nespeptii^ tb^ rqle i^ Shellx'# aafi|©r-I Mrq«14 
niaipt^in ^h^ tj^t a ^ipgle uqp^^edecl limitation 
to. the bueirs, whether general or special, will 
convey toi such (leirs, with precisely the saiti^e 
cf|irtai|ity pincl ^tent as it. would if preceded by 
another limitation to the ^pe^stor of such heirs; 
and, therefore, that all arguments which have been 
drawn in favour of the rule, from the asserted 
inefficacy of such single unpreceded limitations, 
must fall to the ground. I do not mean to deliver 
here any opinion whatever on the authority of the 
rule, but only to contend^ that such of those con- 
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siderations advanced in its support as are founded 
on the presumed natural incompetency of pur- 
chase, are utterly unavailing. 

I will now close this note, though I am 
under great inducements to carry it some con- 
siderable length farther* — Several subjects, in- 
deed, if I may be allowed to say so, approach me 
of their own accord, and seem so strongly to in- 
vite me forward, that it would require in me the 
exertion of no little resolution to stop here, were 
it not that, when I look round upon my situation, 
and perceive to what a depth I have broken in 
upon the forbidden ground of settled opinion, I 
become alarmed — ^and feel that the trespass, for 
which I am answerable to the profession, is 
already sufficiently daring, without being aggra- 
vated by any further intrusion. 
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